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(7i7) Be accompanied by an explanation of the change.

(h) If a computer system approved by the commissioner calculates the readability
score of a form as being in compliance with this subsection, the form is considered in
compliance with the readability score requirements of this subsection.

(4) After January 1, 1992, any change or addition to a policy or annuity contract form
for personal, family, or household purposes, whether by indorsement, rider, or otherwise,
or a change or addition to a rider or indorsement form to such policy or annuity contract
form, which policy or annuity contract form has not been previously approved under
subsection (3), shall be submitted for approval pursuant to subsection (3).

(5) Upon written notice to the insurer, the commissioner may disapprove, withdraw
approval or prohibit the issuance, advertising, or delivery of any form to any person in
this state if it violates any provisions of this act, or contains inconsistent, ambiguous, or
misleading clauses, or contains exceptions and conditions that unreasonably or deceptively
affect the risk purported to be assumed in the general coverage of the policy. The notice
shall specify the objectionable provisions or conditions and state the reasons for the
commissioner’s decision. If the form is legally in use by the insurer in this state, the notice
shall give the effective date of the commissioner’s disapproval, which shall not be less than
30 days subsequent to the mailing or delivery of the notice to the insurer. If the form is
not legally in use, then disapproval shall be effective immediately.

(6) If a form is disapproved or approval is withdrawn under the provisions of this act,
the insurer is entitled upon demand to a hearing before the commissioner or a deputy
commissioner within 30 days after the notice of disapproval or of withdrawal of approval.
After the hearing, the commissioner shall make findings of fact and law, and either affirm,
modify, or withdraw his or her original order or decision.

(7) Any issuance, use, or delivery by an insurer of any form without the prior approval
of the commissioner as required by subsection (1) or after withdrawal of approval as
provided by subsection (5) constitutes a separate violation for which the commissioner
may order the imposition of a civil penalty of $25.00 for each offense, but not to exceed the
maximum penalty of $500.00 for any 1 series of offenses relating to any 1 basic policy form,
which penalty may be recovered by the attorney general as provided in section 230.

(8) The filing requirements of this section do not apply to any of the following:

(a) Insurance against loss of or damage to:

(7) Imports, exports, or domestic shipments.

(77) Bridges, tunnels, or other instrumentalities of transportation and communication.
(727) Aircraft and attached equipment.

() Vessels and watercraft under construction or owned by or used in a business or
having a straight-line hull length of more than 24 feet.

(b) Insurance against loss resulting from liability, other than worker’s compensation or
employers’ liability arising out of the ownership, maintenance, or use of:

(7) Imports, exports, or domestic shipments.
(1) Aircraft and attached equipment.

(727) Vessels and watercraft under construction or owned by or used in a business or
having a straight-line hull length of more than 24 feet.

(c) Surety bonds other than fidelity bonds.

(d) Policies, riders, indorsements, or forms of unique character designed for and used
with relation to insurance upon a particular subject, or that relate to the manner of distri-
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bution of benefits or to the reservation of rights and benefits under life or disability
insurance policies and are used at the request of the individual policyholder, contract
holder, or certificate holder. Beginning September 1, 1968, the commissioner by order may
exempt from the filing requirements of this section and sections 2242, 3606, and 4430 for
so long as he or she considers proper any insurance document or form, except that portion
of the document or form that establishes a relationship between group disability insurance
and personal protection insurance benefits subject to exclusions or deductibles pursuant
to section 3109a, as specified in the order to which this section practicably may not be
applied, or the filing and approval of which are considered unnecessary for the protection
of the public. Insurance documents or forms providing medical payments or income
replacement benefits, except that portion of the document or form that establishes a relation-
ship between group disability insurance and personal protection insurance benefits
subject to exclusions or deductibles pursuant to section 3109a, exempt by order of the
commissioner from the filing requirements of this section and sections 2242 and 3606 are
considered approved by the commissioner for purposes of section 3430.

(e) Insurance that meets both of the following:
(@) Is sold to an exempt commercial policyholder.

(77) Contains a prominent disclaimer that states “This policy is exempt from the filing
requirements of section 2236 of the insurance code of 1956, 1956 PA 218, MCL 500.2236.”
or words that are substantially similar.

(9) As used in this section and sections 2401 and 2601, “exempt commercial policyholder”
means an insured that purchases the insurance for other than personal, family, or house-
hold purposes.

(10) Every order made by the commissioner under the provisions of this section is
subject to court review as provided in section 244.

500.2401 Applicability of chapter; insurance or coverage subject to
regulation by another rate regulatory chapter; filing designation with
commissioner; order for prior approval; absence of reasonable
degree of competition.

Sec. 2401. (1) Except as provided in subsection (2), this chapter applies to the following
kinds of insurance or coverages on risks or operations in this state:

(a) Casualty insurance, as defined in section 624, except as to livestock insurance.

(b) Surety and fidelity.

(¢) Automobile insurance, as defined or included under the following sections:

(1) 624 (general definition of casualty insurance).

(12) 7202 (insuring powers of reciprocal insurers).

(117) 620 (automobile insurance (limited) defined).

(1) 614 (marine insurance defined).

(d) Worker’s compensation insurance, as defined or included under the following sections:
(1) 624 (general definition of casualty insurance).

(17) 7202 (insuring powers of reciprocal insurers).

(e) To all insurance transacted by a reciprocal insurer pursuant to section 7202
(insuring powers of reciprocal insurers).

(f) Personal property floaters.
(g) Title insurance.
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(2) This chapter does not apply to any of the following:
(a) Reinsurance, other than joint reinsurance to the extent stated in section 2464.
(b) Disability insurance.

(c) Insurance against loss of or damage to aircraft or against liability, other than worker’s
compensation and employers’ liability, arising out of the ownership, maintenance, or use
of aircraft.

(d) Insurance that meets both of the following and is not worker’s compensation insurance:
(@) Is sold to an exempt commercial policyholder.

(77) Contains a prominent disclaimer that states “This policy is exempt from the filing
requirements of section 2236 of the insurance code of 1956, 1956 PA 218, MCL 500.2236.”
or words that are substantially similar.

(3) This chapter applies to all classes of insurers admitted to do business in this state,
including stock, mutual, reciprocal, and interinsurers authorized to write any of the kinds
of insurance to which this chapter applies under this act.

(4) If any kind of insurance, subdivision, or combination thereof, or type of coverage,
subject to this chapter, is also subject to regulation by another rate regulatory chapter of
this act, an insurer to which both chapter 24 and chapter 26 are otherwise applicable shall
file with the commissioner, a designation as to which rate regulatory chapter shall be
applicable to the insurer with respect to such kind of insurance, subdivision, or combination
thereof, or type of coverage.

(5) If, pursuant to subsection (6), the commissioner certifies the absence of a reasonable
degree of competition for a specified classification, type, or kind of insurance, the commis-
sioner may order that each insurer file for prior approval, subject to the provisions of this
chapter, any changes to its manuals of classification, manuals of rules and rates, and rating
plans the insurer proposes to use for that specified classification, type, or kind of insurance.
The order shall state, in writing, the reasons for the commissioner’s decision to order the
filing. An order issued under this subsection expires 2 years after the date of issuance. If
such an order is in effect, rates to which the order applies shall be filed at least 30 days
before their proposed effective date. Failure of the commissioner to act within 30 days
after submittal constitutes approval.

(6) A determination concerning the absence of a reasonable degree of competition shall
take into account a reasonable spectrum of relevant economic tests, including the number
of insurers actively engaged in writing the insurance in question, the present availability
of that insurance compared to the availability in comparable past periods, the under-
writing return of that insurance over a reasonable period of time sufficient to assure
reliability in relation to the risk associated with that insurance, and the difficulty encountered
by new insurers entering the market in order to compete for the writing of that insurance.

500.2601 Scope of chapter.

Sec. 2601. (1) This chapter applies to the following kinds of insurance as written on risks
located in this state by and companies, associations, or other carriers, including reciprocals:

(a) Property insurance, as defined in section 610.

(b) Marine insurance, as defined in section 614.

(c) Inland navigation and transportation insurance, as defined in section 616.
(d) Automobile insurance (limited), as defined in section 620.

(2) “Inland marine insurance” shall be considered to include:

(a) Insurance against loss of or damage to domestic shipments, bridges, tunnels, and
other inland instrumentalities of transportation or communication, excluding buildings,
their furniture and furnishings, fixed contents, and supplies held in storage.
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(b) Insurance defined by ruling of the commissioner as inland marine insurance.

(3) This chapter does not apply to any of the following:

(a) Reinsurance, other than joint reinsurance to the extent stated in section 2658.

(b) Insurance against loss of or damage to:

(7) Imports, exports, or domestic shipments.

(77) Bridges, tunnels, or other instrumentalities of transportation and communication.
(717) Aircraft and attached equipment.

() Vessels and watercraft under construction or owned by or used in a business or
having a straight-line hull length of more than 24 feet.

(c) Insurance against loss resulting from liability arising out of the ownership, mainten-
ance, or use of:

(7) Imports, exports, or domestic shipments.
(17) Aircraft and attached equipment.

(717) Vessels and watercraft that are under construction or owned by or used in a
business or having a straight-line hull length of more than 24 feet.

(d) Motor vehicle insurance, nor to insurance against liability arising out of the owner-
ship, maintenance, or use of motor vehicles.

(e) Companies organized and doing business under chapter 68.
(f) Insurance that meets both of the following:
(7) Is sold to an exempt commercial policyholder.

(77) Contains a prominent disclaimer that states “This policy is exempt from the filing
requirements of section 2236 of the insurance code of 1956, 1956 PA 218, MCL 500.2236.”
or words that are substantially similar.

(4) If any kind of insurance, subdivision, or combination thereof, or type of coverage,
subject to this chapter, is also subject to regulation by another rate regulatory chapter of
this act, an insurer to which both chapters are otherwise applicable shall file with the commis-
sioner a designation as to which rate regulatory chapter shall be applicable to it with
respect to such kind of insurance, subdivision, or combination thereof, or type of coverage.

(5) If, pursuant to subsection (6), the commissioner certifies the absence of a
reasonable degree of competition for a specified classification, type, or kind of insurance,
the commissioner may order that each insurer file for prior approval, subject to the
provisions of this chapter, any changes to its manuals of classification, manuals of rules
and rates, and rating plans the insurer proposes to use for that specified classification,
type, or kind of insurance. The order shall state, in writing, the reasons for the commis-
sioner’s decision to order the filing. An order issued under this subsection expires 2 years
after the date of issuance. If such an order is in effect, rates to which the order applies
shall be filed at least 30 days before their proposed effective date. Failure of the commis-
sioner to act within 30 days after submittal constitutes approval.

(6) A determination concerning the existence of a reasonable degree of competition
shall take into account a reasonable spectrum of relevant economic tests, including the
number of insurers actively engaged in writing the insurance in question, the present
availability of that insurance compared to the availability in comparable past periods, the
underwriting return of that insurance over a reasonable period of time sufficient to assure
reliability in relation to the risk associated with that insurance, and the difficulty
encountered by new insurers entering the market in order to compete for the writing of
that insurance.

Approved December 25, 2002.
Filed with Secretary of State December 26, 2002.

Compiler’s note: In subsection (1), of MCL 500.2601, the phrase “as written on risks located in this state by and companies,”
evidently should read “as written on risks located in this state by any companies,”.
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[No. 665]
(HB 5394)

AN ACT to amend 1978 PA 368, entitled “An act to protect and promote the public
health; to codify, revise, consolidate, classify, and add to the laws relating to public health;
to provide for the prevention and control of diseases and disabilities; to provide for the
classification, administration, regulation, financing, and maintenance of personal, environ-
mental, and other health services and activities; to create or continue, and prescribe the
powers and duties of, departments, boards, commissions, councils, committees, task forces,
and other agencies; to prescribe the powers and duties of governmental entities and
officials; to regulate occupations, facilities, and agencies affecting the public health; to
regulate health maintenance organizations and certain third party administrators and
insurers; to provide for the imposition of a regulatory fee; to promote the efficient and
economical delivery of health care services, to provide for the appropriate utilization of
health care facilities and services, and to provide for the closure of hospitals or consolida-
tion of hospitals or services; to provide for the collection and use of data and information;
to provide for the transfer of property; to provide certain immunity from liability; to
regulate and prohibit the sale and offering for sale of drug paraphernalia under certain
circumstances; to provide for the implementation of federal law; to provide for penalties
and remedies; to provide for sanctions for violations of this act and local ordinances; to
provide for an appropriation and supplements; to repeal certain acts and parts of acts; to
repeal certain parts of this act; and to repeal certain parts of this act on specific dates,” by
amending sections 7401 and 7403 (MCL 333.7401 and 333.7403), as amended by 2001 PA 236.

The People of the State of Michigan enact:

333.7401 Manufacturing, creating, delivering, or possessing with
intent to manufacture, create, or deliver controlled substance, prescrip-
tion form, or counterfeit prescription form; dispensing, prescribing,
or administering controlled substance; violations; penalties; con-
secutive sentence; discharge from lifetime probation; “plant” defined.

Sec. 7401. (1) Except as authorized by this article, a person shall not manufacture,
create, deliver, or possess with intent to manufacture, create, or deliver a controlled
substance, a prescription form, or a counterfeit prescription form. A practitioner licensed
by the administrator under this article shall not dispense, prescribe, or administer a
controlled substance for other than legitimate and professionally recognized therapeutic
or scientific purposes or outside the scope of practice of the practitioner, licensee, or
applicant.

(2) A person who violates this section as to:

(a) A controlled substance classified in schedule 1 or 2 that is a narcotic drug or a drug
described in section 7214(a)(iv) and:

(1) Which is in an amount of 1,000 grams or more of any mixture containing that
substance is guilty of a felony punishable by imprisonment for life or any term of years or
a fine of not more than $1,000,000.00, or both.

(77) Which is in an amount of 450 grams or more, but less than 1,000 grams, of any
mixture containing that substance is guilty of a felony and punishable by imprisonment for
not more than 30 years or a fine of not more than $500,000.00, or both.
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(77) Which is in an amount of 50 grams or more, but less than 450 grams, of any
mixture containing that substance is guilty of a felony punishable by imprisonment for not
more than 20 years or a fine of not more than $250,000.00, or both.

(7v) Which is in an amount less than 50 grams, of any mixture containing that substance
is guilty of a felony punishable by imprisonment for not more than 20 years or a fine of not
more than $25,000.00, or both.

(b) Either of the following:

(1) A substance described in section 7214(c)(i2) is guilty of a felony punishable by
imprisonment for not more than 20 years or a fine of not more than $25,000.00, or both.

(1) Any other controlled substance classified in schedule 1, 2, or 3, except marihuana
is guilty of a felony punishable by imprisonment for not more than 7 years or a fine of not
more than $10,000.00, or both.

(c) A substance classified in schedule 4 is guilty of a felony punishable by imprisonment
for not more than 4 years or a fine of not more than $2,000.00, or both.

(d) Marihuana or a mixture containing marihuana is guilty of a felony punishable as
follows:

(@) If the amount is 45 kilograms or more, or 200 plants or more, by imprisonment for
not more than 15 years or a fine of not more than $10,000,000.00, or both.

(77) If the amount is 5 kilograms or more but less than 45 kilograms, or 20 plants or
more but fewer than 200 plants, by imprisonment for not more than 7 years or a fine of
not more than $500,000.00, or both.

(717) If the amount is less than 5 kilograms or fewer than 20 plants, by imprisonment
for not more than 4 years or a fine of not more than $20,000.00, or both.

(e) A substance classified in schedule 5 is guilty of a felony punishable by
imprisonment for not more than 2 years or a fine of not more than $2,000.00, or both.

(f) A prescription form or a counterfeit prescription form is guilty of a felony punish-
able by imprisonment for not more than 7 years or a fine of not more than $5,000.00, or
both.

(3) A term of imprisonment imposed under subsection (2)(a) may be imposed to run
consecutively with any term of imprisonment imposed for the commission of another felony.

(4) If an individual was sentenced to lifetime probation under subsection (2)(a)(iv)
before the effective date of the amendatory act that added this subsection and the
individual has served 5 or more years of that probationary period, the probation officer for
that individual may recommend to the court that the court discharge the individual from
probation. If an individual’s probation officer does not recommend discharge as provided
in this subsection, with notice to the prosecutor, the individual may petition the court
seeking resentencing under the court rules. The court may discharge an individual from
probation as provided in this subsection. An individual may file more than 1 motion
seeking resentencing under this subsection.

(5) As used in this section, “plant” means a marihuana plant that has produced
cotyledons or a cutting of a marihuana plant that has produced cotyledons.

333.7403 Knowingly or intentionally possessing controlled sub-
stance, controlled substance analogue, or prescription form; viola-
tions; penalties; discharge from lifetime probation.

Sec. 7403. (1) A person shall not knowingly or intentionally possess a controlled
substance, a controlled substance analogue, or a prescription form unless the controlled
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substance, controlled substance analogue, or prescription form was obtained directly from,
or pursuant to, a valid prescription or order of a practitioner while acting in the course of
the practitioner’s professional practice, or except as otherwise authorized by this article.

(2) A person who violates this section as to:

(a) A controlled substance classified in schedule 1 or 2 that is a narcotic drug or a drug
described in section 7214(a)(iv), and:

(1) Which is in an amount of 1,000 grams or more of any mixture containing that
substance is guilty of a felony punishable by imprisonment for life or any term of years or
a fine of not more than $1,000,000.00, or both.

(77) Which is in an amount of 450 grams or more, but less than 1,000 grams, of any
mixture containing that substance is guilty of a felony punishable by imprisonment for not
more than 30 years or a fine of not more than $500,000.00, or both.

(727) Which is in an amount of 50 grams or more, but less than 450 grams, of any
mixture containing that substance is guilty of a felony punishable by imprisonment for not
more than 20 years or a fine of not more than $250,000.00, or both.

(7v) Which is in an amount of 25 grams or more, but less than 50 grams of any mixture
containing that substance is guilty of a felony punishable by imprisonment for not more
than 4 years or a fine of not more than $25,000.00, or both.

(v) Which is in an amount less than 25 grams of any mixture containing that substance
is guilty of a felony punishable by imprisonment for not more than 4 years or a fine of not
more than $25,000.00, or both.

(b) Either of the following:

(1) A substance described in section 7214(c)(i2) is guilty of a felony punishable by
imprisonment for not more than 10 years or a fine of not more than $15,000.00, or both.

(77) A controlled substance classified in schedule 1, 2, 3, or 4, except a controlled
substance for which a penalty is prescribed in subdivision (a), (b)(2), (¢), or (d), or a controlled
substance analogue is guilty of a felony punishable by imprisonment for not more than 2
years or a fine of not more than $2,000.00, or both.

(¢) Lysergic acid diethylamide, peyote, mescaline, dimethyltryptamine, psilocyn,
psilocybin, or a controlled substance classified in schedule 5 is guilty of a misdemeanor
punishable by imprisonment for not more than 1 year or a fine of not more than $2,000.00,
or both.

(d) Marihuana is guilty of a misdemeanor punishable by imprisonment for not more
than 1 year or a fine of not more than $2,000.00, or both.

(e) A prescription form is guilty of a misdemeanor punishable by imprisonment for not
more than 1 year or a fine of not more than $1,000.00, or both.

(3) If an individual was sentenced to lifetime probation under subsection (2)(a)(iv)
before the effective date of the amendatory act that added this subsection and the individual
has served 5 or more years of that probationary period, the probation officer for that
individual may recommend to the court that the court discharge the individual from
probation. If an individual’s probation officer does not recommend discharge as provided
in this subsection, with notice to the prosecutor, the individual may petition the court
seeking resentencing under the court rules. The court may discharge an individual from
probation as provided in this subsection. An individual may file more than 1 motion seeking
resentencing under this subsection.
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Effective date.
Enacting section 1. This amendatory act takes effect March 1, 2003.

Conditional effective date.

Enacting section 2. This amendatory act does not take effect unless all of the following
bills of the 91st Legislature are enacted into law:

(a) House Bill No. 5395.
(b) House Bill No. 6510.

This act is ordered to take immediate effect.
Approved December 25, 2002.
Filed with Secretary of State December 26, 2002.

Compiler’s note: House Bill No. 5395, referred to in enacting section 2, was filed with the Secretary of State December 26, 2002,
and became P.A. 2002, No. 666, Eff. Mar. 1, 2003.

House Bill No. 6510, also referred to in enacting section 2, was filed with the Secretary of State December 26, 2002, and became
P.A. 2002, No. 670, Eff. Mar. 1, 2003.

[No. 666]
(HB 5395)

AN ACT to amend 1927 PA 175, entitled “An act to revise, consolidate, and codify the
laws relating to criminal procedure and to define the jurisdiction, powers, and duties of
courts, judges, and other officers of the court under the provisions of this act; to provide
laws relative to the rights of persons accused of criminal offenses and ordinance violations;
to provide for the arrest of persons charged with or suspected of criminal offenses and
ordinance violations; to provide for bail of persons arrested for or accused of criminal
offenses and ordinance violations; to provide for the examination of persons accused of
criminal offenses; to regulate the procedure relative to grand juries, indictments,
informations, and proceedings before trial; to provide for trials of persons complained of
or indicted for criminal offenses and ordinance violations and to provide for the procedure
in those trials; to provide for judgments and sentences of persons convicted of criminal
offenses and ordinance violations; to establish a sentencing commission and to prescribe
its powers and duties; to provide for procedure relating to new trials and appeals in
criminal and ordinance violation cases; to provide a uniform system of probation
throughout this state and the appointment of probation officers; to prescribe the powers,
duties, and compensation of probation officers; to provide penalties for the violation of the
duties of probation officers; to provide for procedure governing proceedings to prevent
crime and proceedings for the discovery of crime; to provide for fees of officers, witnesses,
and others in criminal and ordinance violation cases; to set forth miscellaneous provisions
as to criminal procedure in certain cases; to provide penalties for the violation of certain
provisions of this act; and to repeal all acts and parts of acts inconsistent with or
contravening any of the provisions of this act,” by amending section 34 of chapter IX,
sections 1 and 2 of chapter XI, and sections 13m, 43, 45, and 57 of chapter XVII (MCL
769.34, T71.1, 771.2, 777.13m, 777.43, 777.45, and 777.57), section 34 of chapter IX and
section 43 of chapter XVII as amended by 2000 PA 279, section 1 of chapter XI as
amended by 2002 PA 483, section 2 of chapter XI as amended by 1998 PA 520, section 13m
of chapter XVII as added by 2002 PA 30, section 45 of chapter XVII as added by 1998 PA
317, and section 57 of chapter XVII as amended by 1999 PA 227.
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The People of the State of Michigan enact:

CHAPTER IX

769.34 Sentencing guidelines; duties of court.

Sec. 34. (1) The sentencing guidelines promulgated by order of the Michigan supreme
court do not apply to felonies enumerated in part 2 of chapter XVII committed on or after
January 1, 1999.

(2) Except as otherwise provided in this subsection or for a departure from the appro-
priate minimum sentence range provided for under subsection (3), the minimum sentence
imposed by a court of this state for a felony enumerated in part 2 of chapter XVII
committed on or after January 1, 1999 shall be within the appropriate sentence range
under the version of those sentencing guidelines in effect on the date the crime was committed.
Both of the following apply to minimum sentences under this subsection:

(a) If a statute mandates a minimum sentence for an individual sentenced to the
jurisdiction of the department of corrections, the court shall impose sentence in accordance
with that statute. Imposing a mandatory minimum sentence is not a departure under this
section. If a statute mandates a minimum sentence for an individual sentenced to the
jurisdiction of the department of corrections and the statute authorizes the sentencing judge
to depart from that minimum sentence, imposing a sentence that exceeds the recommended
sentence range but is less than the mandatory minimum sentence is not a departure under
this section. If the Michigan vehicle code, 1949 PA 300, MCL 257.1 to 257.923, mandates a
minimum sentence for an individual sentenced to the jurisdiction of the department of
corrections and the Michigan vehicle code, 1949 PA 300, MCL 257.1 to 257.923, authorizes the
sentencing judge to impose a sentence that is less than that minimum sentence, imposing
a sentence that exceeds the recommended sentence range but is less than the mandatory
minimum sentence is not a departure under this section.

(b) The court shall not impose a minimum sentence, including a departure, that exceeds 2/3
of the statutory maximum sentence.

(3) A court may depart from the appropriate sentence range established under the
sentencing guidelines set forth in chapter XVII if the court has a substantial and compelling
reason for that departure and states on the record the reasons for departure. All of the
following apply to a departure:

(a) The court shall not use an individual’s gender, race, ethnicity, alienage, national
origin, legal occupation, lack of employment, representation by appointed legal counsel,
representation by retained legal counsel, appearance in propria persona, or religion to
depart from the appropriate sentence range.

(b) The court shall not base a departure on an offense characteristic or offender charac-
teristic already taken into account in determining the appropriate sentence range unless
the court finds from the facts contained in the court record, including the presentence
investigation report, that the characteristic has been given inadequate or disproportionate
weight.

(4) Intermediate sanctions shall be imposed under this chapter as follows:

(a) If the upper limit of the recommended minimum sentence range for a defendant
determined under the sentencing guidelines set forth in chapter XVII is 18 months or
less, the court shall impose an intermediate sanction unless the court states on the record
a substantial and compelling reason to sentence the individual to the jurisdiction of the
department of corrections. An intermediate sanction may include a jail term that does not
exceed the upper limit of the recommended minimum sentence range or 12 months,
whichever is less.
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(b) If an attempt to commit a felony designated in offense class H in part 2 of
chapter XVII is punishable by imprisonment for more than 1 year, the court shall impose
an intermediate sanction upon conviction of that offense absent a departure.

(c) If the upper limit of the recommended minimum sentence exceeds 18 months and
the lower limit of the recommended minimum sentence is 12 months or less, the court shall
sentence the offender as follows absent a departure:

(7) To imprisonment with a minimum term within that range.

(77) To an intermediate sanction that may include a term of imprisonment of not more
than 12 months.

(5) If a crime has a mandatory determinant penalty or a mandatory penalty of life
imprisonment, the court shall impose that penalty. This section does not apply to sentencing
for that crime.

(6) As part of the sentence, the court may also order the defendant to pay any combina-
tion of a fine, costs, or applicable assessments. The court shall order payment of restitution
as provided by law.

(7) If the trial court imposes on a defendant a minimum sentence that is longer or more
severe than the appropriate sentence range, as part of the court’s advice of the defendant’s
rights concerning appeal, the court shall advise the defendant orally and in writing that
he or she may appeal the sentence as provided by law on grounds that it is longer or more
severe than the appropriate sentence range.

(8) All of the following shall be part of the record filed for an appeal of a sentence
under this section:

(a) An entire record of the sentencing proceedings.

(b) The presentence investigation report. Any portion of the presentence investigation
report exempt from disclosure by law shall not be a public record.

(¢) Any other reports or documents the sentencing court used in imposing sentence.
(9) An appeal of a sentence under this section does not stay execution of the sentence.

(10) If a minimum sentence is within the appropriate guidelines sentence range, the
court of appeals shall affirm that sentence and shall not remand for resentencing absent
an error in scoring the sentencing guidelines or inaccurate information relied upon in
determining the defendant’s sentence. A party shall not raise on appeal an issue challenging
the scoring of the sentencing guidelines or challenging the accuracy of information relied
upon in determining a sentence that is within the appropriate guidelines sentence range
unless the party has raised the issue at sentencing, in a proper motion for resentencing,
or in a proper motion to remand filed in the court of appeals.

(11) If, upon a review of the record, the court of appeals finds the trial court did not
have a substantial and compelling reason for departing from the appropriate sentence
range, the court shall remand the matter to the sentencing judge or another trial court
judge for resentencing under this chapter.

(12) Time served on the sentence appealed under this section is considered time served
on any sentence imposed after remand.

CHAPTER XI

771.1 Requirements for probation; delayed sentence; fee; applica-
bility of section to certain juveniles.
Sec. 1. (1) In all prosecutions for felonies or misdemeanors other than murder, treason,
criminal sexual conduct in the first or third degree, armed robbery, and major controlled
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substance offenses not described in subsection (4), if the defendant has been found guilty
upon verdict or plea and the court determines that the defendant is not likely again to
engage in an offensive or criminal course of conduct and that the public good does not
require that the defendant suffer the penalty imposed by law, the court may place the
defendant on probation under the charge and supervision of a probation officer.

(2) In an action in which the court may place the defendant on probation, the court may
delay sentencing the defendant for not more than 1 year to give the defendant an
opportunity to prove to the court his or her eligibility for probation or other leniency
compatible with the ends of justice and the defendant’s rehabilitation. When sentencing is
delayed, the court shall enter an order stating the reason for the delay upon the court’s
records. The delay in passing sentence does not deprive the court of jurisdiction to
sentence the defendant at any time during the period of delay.

(3) If a defendant is before the circuit court and the court delays imposing sentence
under subsection (2), the court shall include in the delayed sentence order that the depart-
ment of corrections shall collect a supervision fee of not more than $135.00 multiplied by
the number of months of delay ordered, but not more than 12 months. The fee is payable
when the delayed sentence order is entered, but the fee may be paid in monthly installments
if the court approves installment payments for that defendant. In determining the amount
of the fee, the court shall consider the defendant’s projected income and financial resources.
The court shall use the following table of projected monthly income in determining the
amount of the fee to be ordered:

Projected Monthly Income Amount of Fee
$ 0-249.99 $ 10.00
$ 250.00-499.99 $ 10.00
$ 500.00-749.99 $ 25.00
$ 1750.00-999.99 $ 40.00
$1,000.00 or more 5% of projected monthly income,

but not more than $135.00

The court may order a higher amount than indicated by the table, up to the maximum of
$135.00 multiplied by the number of months of delay ordered but not more than 12
months, if the court determines that the defendant has sufficient assets or other financial
resources to warrant the higher amount. If the court orders a higher amount, the amount
and the reasons for ordering that amount shall be stated in the court order. The fee shall
be collected as provided in section 25a of the corrections code of 1953, 1953 PA 232, MCL
791.225a. A person shall not be subject to more than 1 supervision fee at the same time.
If a supervision fee is ordered for a person for any month or months during which that
person already is subject to a supervision fee, the court shall waive the fee having the
shorter remaining duration.

(4) This section does not apply to a juvenile placed on probation and committed under
section 1(3) or (4) of chapter IX to an institution or agency described in the youth
rehabilitation services act, 1974 PA 150, MCL 803.301 to 803.309.

771.2 Probation period; order fixing period and conditions of probation;
registration pursuant to sex offenders registration act; reduction in
probation period; subsection (1) inapplicable to certain juveniles.
Sec. 2. (1) Except as provided in section 2a of this chapter, if the defendant is convicted

for an offense that is not a felony, the probation period shall not exceed 2 years. Except

as provided in section 2a of this chapter, if the defendant is convicted of a felony, the
probation period shall not exceed 5 years.
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(2) The court shall by order, to be filed or entered in the cause as the court may direct
by general rule or in each case, fix and determine the period and conditions of probation.
The order is part of the record in the cause. The court may amend the order in form or
substance at any time.

(3) A defendant who was placed on probation under section 1(4) of this chapter prior
to the effective date of the act that amended this section is subject to the conditions of
probation specified in section 3 of this chapter, including payment of a probation super-
vision fee as prescribed in section 3c of this chapter, and to revocation for violation of
these conditions, but the probation period shall not be reduced other than by a revocation
that results in imprisonment or as otherwise provided by law.

(4) If an individual is placed on probation for a listed offense enumerated in section 2
of the sex offenders registration act, 1994 PA 295, MCL 28.722, the individual’s probation
officer shall register the individual or accept the individual’s registration as provided in
that act.

(5) Subsection (1) does not apply to a juvenile placed on probation and committed

under section 1(3) or (4) of chapter IX to an institution or agency described in the youth
rehabilitation services act, 1974 PA 150, MCL 803.301 to 803.309.

CHAPTER XVII

777.13m Applicability of chapter to certain felonies; §8 333.7341(8)
to 333.7410a.

Sec. 13m. This chapter applies to the following felonies enumerated in chapter 333 of
the Michigan Compiled Laws:

M.C.L. Category Class Description Stat Max
333.7341(8) CS G Delivery or manufacture of imita-

tion controlled substance 2
333.7401(2)(a)(7) CS A Delivery or manufacture of 1,000

or more grams of certain

schedule 1 or 2 controlled

substances Life
333.7401(2)(a)(17) CS A Delivery or manufacture of 450 or

more but less than 1,000 grams

of certain schedule 1 or 2

controlled substances 30
333.7401(2)(a)(i7) CS B Delivery or manufacture of 50 or

more but less than 450 grams of

certain schedule 1 or 2 controlled

substances 20
333.7401(2)(a)(7v) CS D Delivery or manufacture of less

than 50 grams of certain schedule

1 or 2 controlled substances 20
333.7401(2)(b)(z) CS B Delivery or manufacture of meth-

amphetamine 20
333.7401(2)(b)(11) CS E Delivery or manufacture of certain

schedule 1, 2, or 3 controlled

substances 7
333.7401(2)(c) CS F Delivery or manufacture of

schedule 4 controlled substance 4
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333.74012)(d)(7) CS

333.74012)(d) (i) CS

333.7401(2)(d)(121) CS

333.7401(2)(e)

333.7401(2)(®)

333.7401(2)(g)

333.7401a

333.7401b(3)(a)
333.7401b(3)(b)
333.7401c(2)(a)
333.7401c(2)(b)
333.7401c(2)(c)
333.7401c(2)(d)

333.7401c(2)(e)

333.7402(2)(a)

333.7402(2)(b)

333.7402(2)(c)

333.7402(2)(d)

333.7402(2)(e)

333.7403(2)(a)(?)

Person

CS

CS

CS

CS

CS

CS

CS

CS

CS

CS

CS

CS

o8]

oo

Delivery or manufacture of 45 or
more kilograms of marijuana

Delivery or manufacture of 5 or
more but less than 45 kilograms
of marijuana

Delivery or manufacture of less
than 5 kilograms or 20 plants of
marijuana

Delivery or manufacture of
schedule 5 controlled substance

Delivery or manufacture of an
official or counterfeit prescrip-
tion form

Delivery or manufacture of pres-
cription or counterfeit form
(other than official)

Delivering a controlled substance
or GBL with intent to commit
criminal sexual conduct

Delivery or manufacture of GBL

Possession of GBL

Operating or maintaining controlled
substance laboratory

Operating or maintaining controlled
substance laboratory in presence
of minor

Operating or maintaining controlled
substance laboratory involving
hazardous waste

Operating or maintaining controlled
substance laboratory near
certain places

Operating or maintaining controlled
substance laboratory involving
firearm or other harmful device

Delivery or manufacture of certain
imitation controlled substances

Delivery or manufacture of
schedule 1, 2, or 3 imitation
controlled substance

Delivery or manufacture of imita-
tion schedule 4 controlled
substance

Delivery or manufacture of imita-
tion schedule 5 controlled
substance

Delivery or manufacture of controlled

substance analogue

Possession of 1,000 or more grams
of certain schedule 1 or 2
controlled substances

15

20

20

]

10

20

20

20

25

10

2

15

Life
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333.7403(2)(a)(17) CS A Possession of 450 or more but less

than 1,000 grams of certain

schedule 1 or 2 controlled sub-

stances 30
333.7403(2)(a)(117) CS B Possession of 50 or more but less

than 450 grams of certain

schedule 1 or 2 controlled sub-

stances 20
333.7403(2)(a)(iv) CS G Possession of 25 or more but less

than 50 grams of certain

schedule 1 or 2 controlled sub-

stances 4
333.7403(2)(a)(v) CS G Possession of less than 25 grams

of certain schedule 1 or 2

controlled substances 4
333.7403(2)(b)(7) CS D Possession of methamphetamine 10
333.7403(2)(b)(17) CS G Possession of certain schedule 1, 2,

3, or 4 controlled substances or

controlled substances analogue 2
333.7403(2)(e) CS H Possession of official prescription

form 1
333.7405(a) CS G Controlled substance violations by

licensee 2
333.7405(b) CS G Manufacturing or distribution

violations by licensee 2
333.7405(c) CS G Refusing lawful inspection 2
333.7405(d) CS G Maintaining drug house 2
333.7407(1)(a) CS G Controlled substance violations by

licensee 4
333.7407(1)(b) CS G Use of fictitious, revoked, or sus-

pended license number 4
333.7407(1)(c) CS G Obtaining controlled substance by

fraud 4
333.7407(1)(d) CS G False reports under controlled

substance article 4
333.7407(1)(e) CS G Possession of counterfeiting imple-

ments 4
333.7407(1)(f) CS F Disclosing or obtaining prescription

information 4
333.7407(1)(g) CS F Possession of counterfeit prescrip-

tion form 4
333.7407(2) CS G Refusing to furnish records under

controlled substance article 4
333.7410a CS G Controlled substance offense or

offense involving GBL in or

near a park 2

777.43 Continuing pattern of criminal behavior.

Sec. 43. (1) Offense variable 13 is continuing pattern of criminal behavior. Score offense
variable 13 by determining which of the following apply and by assigning the number of
points attributable to the one that has the highest number of points:
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(a) The offense was part of a pattern of felonious criminal activity
involving 3 or more sexual penetrations against a person or persons less than
13 YEATS OF AL wuvveuierieueirerieeerteeeertetee ettt et s ettt st s et ssse et saenene 50 points

(b) The offense was part of a pattern of felonious criminal activity involving
3 Or MOre Crimes agAINSt & PETSOI .evveueerierereeririereetrtereeseeseeeesesteseesessesesesessesesasenes 25 points

(c) The offense was part of a pattern of felonious criminal activity
involving a combination of 3 or more crimes against a person or property

or a violation of section 7401(2)(a)(?) to (i77) or section 7403(2)(a)(7) to (177) ........ 10 points
(d) The offense was part of a pattern of felonious criminal activity
directly related to membership in an organized criminal group.....c..cccceevevevencncne 10 points

(e) The offense was part of a pattern of felonious criminal activity
involving a combination of 3 or more violations of section 7401(2)(a)(?) to (it7)

or Section T403(2)(2)(1) TO (T12) teveeeeeveeereeeeeeeeeeeeereeeeeseeestesseesesssesssesssessesssesssessessses 10 points
(f) The offense was part of a pattern of felonious criminal activity

involving 3 or more crimes against ProPerty .....cecveeeveeerervereeeneneereseeesseseeennes 5 points
(g) No pattern of felonious criminal activity existed.......cccoevevevrrevererreenne. 0 points

(2) All of the following apply to scoring offense variable 13:

(a) For determining the appropriate points under this variable, all crimes within a 5-year
period, including the sentencing offense, shall be counted regardless of whether the
offense resulted in a conviction.

(b) The presence or absence of multiple offenders, the age of the offenders, or the
degree of sophistication of the organized criminal group is not as important as the fact of
the group’s existence, which may be reasonably inferred from the facts surrounding the
sentencing offense.

(c) Except for offenses related to membership in an organized criminal group, do not
score conduct scored in offense variable 11 or 12.

(d) Score 50 points only if the sentencing offense is first degree criminal sexual conduct.

(e) Do not count more than 1 controlled substance offense arising out of the criminal
episode for which the person is being sentenced.

(f) Do not count more than 1 crime involving the same controlled substance. For example,
do not count conspiracy and a substantive offense involving the same amount of controlled
substances or possession and delivery of the same amount of controlled substances.

777.45 Aggravated controlled substance offenses.

Sec. 45. (1) Offense variable 15 is aggravated controlled substance offenses. Score
offense variable 15 by determining which of the following apply and by assigning the
number of points attributable to the one that has the highest number of points:

(a) The offense involved the manufacture, creation, delivery, possession,
or possession with intent to manufacture, create, or deliver of 1,000 or more
grams of any mixture containing a controlled substance classified in schedule
1 or 2 that is a narcotic drug or a drug described in section 7214(a)(iv) ............ 100 points

(b) The offense involved the manufacture, creation, delivery, possession, or
possession with intent to manufacture, create, or deliver of 450 grams or
more but less than 1,000 grams of any mixture containing a controlled substance
classified in schedule 1 or 2 that is a narcotic drug or a drug described in
SECEION T2TA(A)(TD) ueerieeeereeereeeeeeeeteeeeeatesssesssessessseessessesssesssesssesssesssessssssssssssssesssessses 75 points
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(c) The offense involved the manufacture, creation, delivery, possession,
or possession with intent to manufacture, create, or deliver of 50 or more
grams but less than 450 grams of any mixture containing a controlled substance
classified in schedule 1 or 2 that is a narcotic drug or a drug described in section
T2TA(A)(TV) cvererererrrereereeseseestesesesssssesassssesesassssesssessesesasssesesessssssessssssesesssessesasesesesasssasen 50 points

(d) The offense involved the sale or delivery of a controlled substance
other than marihuana or a mixture containing a controlled substance other
than marihuana by the offender who was 18 years of age or older to a minor
who was 3 or more years younger than the offender.........ccecevevevnnecennnevencnnne 25 points

(e) The offense involved the sale, delivery, or possession with intent to
sell or deliver 45 kilograms or more of marihuana or 200 or more of mari-
RUANA PIANES vttt ettt sttt sttt a b asaenen 10 points

(f) The offense is a violation of section 7401(2)(a)(7) to (7iz) pertaining to
a controlled substance classified in schedule 1 or 2 that is a narcotic drug
or a drug described in section 7214(a)() and was committed in a minor’s
abode, settled home, or domicile, regardless of whether the minor was present ........ 10 points

(2) The offense involved the delivery or possession with intent to deliver
marihuana or any other controlled substance or a counterfeit controlled
substance or possession of controlled substances or counterfeit controlled
substances having a value or under such circumstances as to indicate
EPATTICKITIE 1veueieteteeietee ettt ettt ettt e st et et se e s etesess e st esasenssesannnssan 5 points

(h) The offense was not an offense described in subdivisions (a)
TRTOUGN () cverereereereere ettt ettt a e s e e a st e e s s et e se e aasnenas 0 points

(2) As used in this section:

(a) “Deliver” means the actual or constructive transfer of a controlled substance from
1 individual to another regardless of remuneration.

(b) “Minor” means an individual 17 years of age or less.

(¢) “Trafficking” means the sale or delivery of controlled substances or counterfeit
controlled substances on a continuing basis to 1 or more other individuals for further
distribution.

777.57 Subsequent or concurrent felony convictions.

Sec. 57. (1) Prior record variable 7 is subsequent or concurrent felony convictions.
Score prior record variable 7 by determining which of the following apply and by assigning
the number of points attributable to the one that has the highest number of points:

(a) The offender has 2 or more subsequent or concurrent convictions .......... 20 points
(b) The offender has 1 subsequent or concurrent conviction .........c.cececeeveuenene 10 points
(¢) The offender has no subsequent or concurrent convictions.........ceceeeeeevenee 0 points

(2) All of the following apply to scoring record variable 7:

(a) Score the appropriate point value if the offender was convicted of multiple felony
counts or was convicted of a felony after the sentencing offense was committed.

(b) Do not score a felony firearm conviction in this variable.

(¢) Do not score a concurrent felony conviction if a mandatory consecutive sentence or
a consecutive sentence imposed under section 7401(3) of the public health code, 1978 PA 368,
MCL 333.7401, will result from that conviction.
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Effective date.
Enacting section 1. This amendatory act takes effect March 1, 2003.

Conditional effective date.

Enacting section 2. This amendatory act does not take effect unless all of the following
bills of the 91st Legislature are enacted into law:

(a) House Bill No. 5394.
(b) House Bill No. 6510.

This act is ordered to take immediate effect.
Approved December 25, 2002.
Filed with Secretary of State December 26, 2002.

Compiler’s note: House Bill No. 5394, referred to in enacting section 2, was filed with the Secretary of State December 26, 2002,
and became P.A. 2002, No. 665, Eff. Mar. 1, 2003.

House Bill No. 6510, also referred to in enacting section 2, was filed with the Secretary of State December 26, 2002, and became
P.A. 2002, No. 670, Eff. Mar. 1, 2003.

[No. 6671
(HB 5734)

AN ACT to amend 1980 PA 119, entitled “An act to prescribe a privilege tax for the
use of public roads and highways of this state by motor carriers by imposing a specific tax
upon the use of motor fuel within this state; to provide for certain credits against this tax
and certain mechanisms for paying, collecting, and enforcing this tax; to provide for the
licensing of motor carriers and for exemptions from licensure; to require the keeping and
providing for the examination of certain reports; to provide review procedures for the
assessment of the tax and revocation of a license; to impose certain duties upon and confer
certain powers to certain state departments and agencies; to prescribe certain penalties
for the violation of this act; and to make appropriations,” by amending sections 1, 2, and 4
(MCL 207.211, 207.212, and 207.214), sections 1 and 4 as amended by 2000 PA 406 and
section 2 as amended by 1996 PA 584.

The People of the State of Michigan enact:

207.211 Definitions.
Sec. 1. As used in this act:

(a) “Axle” means any 2 or more load-carrying wheels mounted in a single transverse
vertical plane.

(b) “Commissioner” means the state commissioner of revenue.
(c) “Department” means the revenue division of the department of treasury.
(d) “Motor carrier” means:

(1) A person who operates or causes to be operated a qualified commercial motor
vehicle on a public road or highway in this state and at least 1 other state or Canadian province.

(77) A person who operates or causes to be operated a qualified commercial motor
vehicle on a public road or highway in this state and who is licensed under the international
fuel tax agreement.
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(e) “Motor fuel” means diesel fuel as defined by the motor fuel tax act.

(f) “Nonprofit private, parochial, denominational, or public school, college, or university”
means an elementary, secondary, or postsecondary educational facility.

(g) “Person” means a natural person, partnership, firm, association, joint stock
company, limited liability company, limited liability partnership, syndicate, or corporation,
and any receiver, trustee, conservator, or officer, other than a unit of government, having
jurisdiction and control of property by virtue of law or by appointment of a court.

(h) “Public roads or highways” means a road, street, or place maintained by this state
or a political subdivision of this state and generally open to use by the public as a matter
of right for the purpose of vehicular travel, notwithstanding that they may be temporarily
closed or travel restricted for the purpose of construction, maintenance, repair, or
reconstruction.

(i) “Qualified commercial motor vehicle”, subject to subdivision (j), means a motor
vehicle used, designed, or maintained for transportation of persons or property and 1 of
the following:

(7) Having 3 or more axles regardless of weight.

(77) Having 2 axles and a gross vehicle weight or registered gross vehicle weight exceeding
26,000 pounds or 12,000 kilograms.

(717) Is used in a combination of vehicles, if the weight of that combination exceeds
26,000 pounds or 12,000 kilograms gross vehicle or registered gross vehicle weight.

(§) “Qualified commercial motor vehicle” shall not include a recreational vehicle, a road
tractor, truck, or truck tractor used exclusively in this state, a road tractor, truck, or truck
tractor owned by a farmer and used in connection with the farmer’s farming operation and
not used for hire, a school bus, a bus defined and certificated under the motor bus trans-
portation act, 1982 PA 432, MCL 474.101 to 474.141, or a bus operated by a public transit
agency operating under any of the following:

(1) A county, city, township, or village as provided by law, or other authority incorporated
under 1963 PA 55, MCL 124.351 to 124.359. Each authority and governmental agency
incorporated under 1963 PA 55, MCL 124.351 to 124.359, has the exclusive jurisdiction to
determine its own contemplated routes, hours of service, estimated transit vehicle miles,
costs of public transportation services, and projected capital improvements or projects
within its service area.

(72) An authority incorporated under the metropolitan transportation authorities act of
1967, 1967 PA 204, MCL 124.401 to 124.426, or that operates a transportation service
pursuant to an interlocal agreement under the urban cooperation act of 1967, 1967 (Ex
Sess) PA 7, MCL 124.501 to 124.512.

(7i7) A contract entered into pursuant to 1967 (Ex Sess) PA 8, MCL 124.531 to 124.536,
or 1951 PA 35, MCL 124.1 to 124.13.

(7v) An authority incorporated under the public transportation authority act, 1986 PA 196,
MCL 124.451 to 124.479, or a nonprofit corporation organized under the nonprofit corpora-
tion act, 1982 PA 162, MCL 450.2101 to 450.3192, that provides transportation services.

(v) An authority financing public improvements to transportation systems under the
revenue bond act of 1933, 1933 PA 94, MCL 141.101 to 141.140.

(k) Qualified commercial motor vehicle includes a vehicle operated on a public road or
highway owned by a farmer and used in connection with the farmer’s farming operation if
the vehicle bears out of state registration plates of a state that does not give similar
treatment to vehicles from this state.



PUBLIC ACTS 2002—No. 667 2469

207.212 Motor carrier fuel tax; calculation; rate; quarterly return
and tax payment; form determining amount of motor fuel con-
sumed and average miles per gallon; presumption; remittance; filing
returns and paying tax for other than quarterly periods.

Sec. 2. (1) A motor carrier licensed under this act shall pay a road tax calculated on the
amount of motor fuel consumed in qualified commercial motor vehicles on the public roads
or highways within this state. The tax shall be at the rate of 15 cents per gallon on motor
fuel consumed on the public roads or highways within this state. In addition, qualified
commercial motor vehicles licensed under this act that travel in interstate commerce will
be subject to the definition of taxable motor fuels and rates as defined by the respective
international fuel tax agreement member jurisdictions. A return shall be filed, and the tax
due paid, quarterly to the department on or before the last day of January, April, July,
and October of each year on a form prescribed and furnished by the department. Each
quarterly return and tax payment shall cover the liability for the annual quarter ending
on the last day of the preceding month.

(2) The amount of motor fuel consumed in the operation of a motor carrier on public
roads or highways within this state shall be determined by dividing the miles traveled
within Michigan by the average miles per gallon of motor fuel. The average miles per
gallon of motor fuel shall be determined by dividing the miles traveled within and outside
of Michigan by the total amount of motor fuel consumed within and outside of Michigan.

(3) In the absence of records showing the average number of miles operated per gallon
of motor fuel, it shall be presumed that 1 gallon of motor fuel is consumed for every 4
miles traveled.

(4) The quarterly tax return shall be accompanied by a remittance covering any tax
due.

(5) The commissioner, when he or she considers it necessary to ensure payment of the
tax or to provide a more efficient administration of the tax, may require the filing of
returns and payment of the tax for other than quarterly periods.

207.214 Tax credit; refund; receipt required; false statement as mis-
demeanor; penalty.

Sec. 4. (1) A person filing a return pursuant to section 2 who purchased motor fuel in
this state upon which a tax was imposed and not refunded pursuant to the motor fuel tax
act, shall be entitled to a credit against the tax imposed by this act equal to the tax paid
when purchasing the motor fuel pursuant to the motor fuel tax act. The excess of a credit
allowed by this subsection over tax liabilities imposed by this act shall be refunded to the
taxpayer.

(2) In order to secure credit under subsection (1) for motor fuel purchased in this state
the motor carrier shall secure a receipt showing the seller’s name, the number of gallons
of motor fuel, the type of motor fuel, the address of the seller, the license number or unit
number of the commercial motor vehicle, and the date of sale.

(3) A refund, when approved by the department, shall be payable from the revenue
received under this act.

(4) A person, or an agent, employee, or representative of the person, who makes a false
statement in any return under this act or who submits or provides an invoice or invoices
in support of the false statement upon which alterations or changes exist in the date, name
of seller or purchaser, number of gallons, identity of the qualified commercial motor vehicle
into which fuel was delivered or the amount of tax that was paid, or who knowingly
presents any return or invoice containing a false statement, or who collects or causes to
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be paid a refund without being entitled to the refund, forfeits the full amount of the claim
and is guilty of a misdemeanor, punishable by a fine of not more than $5,000.00 or imprison-
ment for not more than 1 year, or both.

Effective date.
Enacting section 1. This amendatory act takes effect April 1, 2003.

Conditional effective date.

Enacting section 2. This amendatory act does not take effect unless all of the following
bills of the 91st Legislature are enacted into law:

(a) House Bill No. 5735.
(b) House Bill No. 5736.

Approved December 25, 2002.
Filed with Secretary of State December 26, 2002.

Compiler’s note: House Bill No. 5735, referred to in enacting section 2, was filed with the Secretary of State December 26, 2002,
and became P.A. 2002, No. 668, Eff. Apr. 1, 2003.

House Bill No. 5736, also referred to in enacting section 2, was filed with the Secretary of State December 26, 2002, and became
P.A. 2002, No. 669, Eff. Mar. 31, 2003.

[No. 668]
(HB 5735)

AN ACT to amend 2000 PA 403, entitled “An act to prescribe a tax on the sale and use
of certain types of fuel in motor vehicles on the public roads or highways of this state and
on certain other types of gas; to prescribe the manner and the time of collection and
payment of this tax and the duties of officials and others pertaining to the payment and
collection of this tax; to provide for the licensing of persons involved in the sale, use, or
transportation of motor fuel and the collection and payment of the tax imposed by this act;
to prescribe fees; to prescribe certain other powers and duties of certain state agencies
and other persons; to provide for exemptions and refunds and for the disposition of the
proceeds of this tax; to provide for appropriations from the proceeds of this tax; to
prescribe remedies and penalties for the violation of this act; and to repeal acts and parts
of acts,” by amending sections 2, 3, 4, 5, 8, 30, 37, 38, 92, 121, and 122 (MCL 207.1002,
207.1003, 207.1004, 207.1005, 207.1008, 207.1030, 207.1037, 207.1038, 207.1092, 207.1121, and
207.1122); and to repeal acts and parts of acts.

The People of the State of Michigan enact:

207.1002 Definitions; A to E.
Sec. 2. As used in this act:

(a) “Alcohol” means fuel grade ethanol or a mixture of fuel grade ethanol and another
product.

(b) “Blendstock” means and includes any petroleum product component of motor fuel,
such as naphtha, reformate, or toluene; or any oxygenate that can be blended for use in a
motor fuel.
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(c) “Blended motor fuel” means a mixture of motor fuel and another liquid, other than
a de minimis amount of a product including, but not limited to, carburetor detergent or
oxidation inhibitor, that can be used as motor fuel in a motor vehicle.

(d) “Blender” means and includes any person who produces blended motor fuel outside
of the bulk transfer/terminal system.

(e) “Blends” or “blending” means the mixing of 1 or more petroleum products, with or
without another product, regardless of the original character of the product blended, if the
product obtained by the blending is capable of use in the generation of power for the
propulsion of a motor vehicle, an airplane, or a marine vessel. Blending does not include
mixing that occurs in the process of refining by the original refiner of crude petroleum or
the blending of products known as lubricating oil in the production of lubricating oils and
greases.

(f) “Bulk end user” means a person who receives into the person’s own storage facilities
by transport truck or tank wagon motor fuel for the person’s own consumption.

(g) “Bulk plant” means a motor fuel storage and distribution facility that is not a
terminal and from which motor fuel may be withdrawn by a tank wagon, a transport
truck, or a marine vessel.

(h) “Bulk transfer” means a transfer of motor fuel from 1 location to another by pipeline
tender or marine delivery within the bulk transfer/terminal system, including, but not
limited to, all of the following transfers:

(7) A marine vessel movement of motor fuel from a refinery or terminal to a terminal.
(77) Pipeline movements of motor fuel from a refinery or terminal to a terminal.

(717) Book transfers of motor fuel within a terminal between licensed suppliers before
completion of removal across the terminal rack.

(7v) Two-party exchanges between licensed suppliers.

(i) “Bulk transfer/terminal system” means the motor fuel distribution system consisting
of refineries, pipelines, marine vessels, and terminals. Motor fuel in a refinery, pipeline,
terminal, or a marine vessel transporting motor fuel to a refinery or terminal is in the bulk
transfer/terminal system. Motor fuel in a fuel storage facility including, but not limited to,
a bulk plant that is not part of a refinery or terminal, in the fuel supply tank of any engine
or motor vehicle, in a marine vessel transporting motor fuel to a fuel storage facility that
is not in the bulk transfer/terminal system, or in any tank car, rail car, trailer, truck, or other
equipment suitable for ground transportation is not in the bulk transfer/terminal system.

(j) “Carrier” means an operator of a pipeline or marine vessel engaged in the business
of transporting motor fuel above the terminal rack.

(k) “Commercial motor vehicle” means a motor vehicle licensed under the motor
carrier fuel tax act, 1980 PA 119, MCL 207.211 to 207.234.

(1) “Dead storage” is the amount of motor fuel that cannot be pumped out of a motor
fuel storage tank because the motor fuel is below the mouth of the tank’s draw pipe. The
amount of motor fuel in dead storage is 200 gallons for a tank with a capacity of less than
10,000 gallons and 400 gallons for a tank with a capacity of 10,000 gallons or more.

(m) “Denaturants” means and includes gasoline, natural gasoline, gasoline components,
or toxic or noxious materials added to fuel grade ethanol to make it unsuitable for beverage
use but not unsuitable for automotive use.

(n) “Department” means the bureau of revenue within the department of treasury or
its designee.
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(0) “Destination state” means the state, Canadian province or territory, or foreign
country to which motor fuel is directed for export.

(p) “Diesel fuel” means any liquid other than gasoline that is capable of use as a fuel or
a component of a fuel in a motor vehicle that is propelled by a diesel-powered engine or in
a diesel-powered train. Diesel fuel includes number 1 and number 2 fuel oils, kerosene,
dyed diesel fuel, and mineral spirits. Diesel fuel also includes any blendstock or additive
that is sold for blending with diesel fuel, any liquid prepared, advertised, offered for sale,
sold for use as, or used in the generation of power for the propulsion of a diesel-powered
engine, airplane, or marine vessel. An additive or blendstock is presumed to be sold for
blending unless a certification is obtained for federal purposes that the substance is for a
use other than blending for diesel fuel. Diesel fuel does not include an excluded liquid.

(q) “Dyed diesel fuel” means diesel fuel that is dyed in accordance with internal revenue
service rules or pursuant to any other internal revenue service requirements, including
any invisible marker requirements.

(r) “Eligible purchaser” means a person who has been authorized by the department
under section 75 to make the election under section 74.

(s) “Excluded liquid” means that term as defined in 26 C.F.R. 48.4081-1.

(t) “Export” means to obtain motor fuel in this state for sale or other distribution
outside of this state. Motor fuel delivered outside of this state by or for the seller constitutes
an export by the seller and motor fuel delivered outside of this state by or for the purchaser
constitutes an export by the purchaser.

(u) “Exporter” means a person who exports motor fuel.

207.1003 Definitions; F to |.
Sec. 3. As used in this act:

() “Fuel feedstock user” means a person who receives motor fuel for the person’s own
use in the manufacture or production of any substance other than motor fuel.

(b) “Fuel grade ethanol” means the American society for testing and materials standard
in effect on the effective date of this act as the D-4806 specification for denatured fuel
grade ethanol for blending with gasoline.

(c) “Fuel transportation vehicle” means a vehicle designed or used to transport motor
fuel on the public roads or highways. Fuel transportation vehicle includes, but is not limited
to, a transport truck and a tank wagon. Fuel transportation vehicle does not include a vehicle
transporting a nurse tank or limited volume auxiliary-mounted supply tank used for
fueling an implement of husbandry.

(d) “Gallon” means a unit of liquid measure as customarily used in the United States
containing 231 cubic inches, or 4 quarts, or its metric equivalent expressed in liters.
Where the term gallon appears in this act, the term liters is interchangeable so long as the
equivalence of a gallon and 3.785 liters is preserved. A quantity required to be furnished
under this act may be specified in liters when authorized by the department.

(e) “Gasohol” means a blended motor fuel composed of gasoline and fuel grade ethanol.

(f) “Gasoline” means and includes gasoline, alcohol, gasohol, casing head or natural gaso-
line, benzol, benzine, naphtha, and any blendstock additive, or other product including
methanol that is sold for blending with gasoline or for use on the road other than products
typically sold in containers of less than 5 gallons. Gasoline also includes a liquid prepared,
advertised, offered for sale, sold for use as, or used in the generation of power for the
propulsion of a motor vehicle, airplane, or marine vessel, including a product obtained by
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blending together any 1 or more products of petroleum, with or without another product,
and regardless of the original character of the petroleum products blended, if the product
obtained by the blending is capable of use in the generation of power for the propulsion of
a motor vehicle, airplane, or marine vessel. The blending of all of the above named products,
regardless of their name or characteristics, shall conclusively be presumed to have been
done to produce motor fuel, unless the product obtained by the blending is entirely
incapable of use as motor fuel. Gasoline also includes transmix. Gasoline does not include
diesel fuel. An additive or blendstock is presumed to be sold for blending unless a certifi-
cation is obtained for federal purposes that the substance is for a use other than blending
for gasoline.

() “Gross gallons” means the total measured product, exclusive of any temperature or
pressure adjustments, considerations, or deductions, in gallons.

(h) “Heating oil” means a motor fuel including dyed diesel fuel that is burned in a
boiler, furnace, or stove for heating, agricultural, or industrial processing purposes.

(i) “Implement of husbandry” means and includes a farm tractor, a vehicle designed to
be drawn or pulled by a farm tractor or animal, a vehicle that directly harvests farm products,
and a vehicle that directly applies fertilizer, spray, or seeds to a farm field. Implement of
husbandry does not include a motor vehicle licensed for use on the public roads or high-
ways of this state.

() “Import” means to bring motor fuel into this state by motor vehicle, marine vessel,
pipeline, or any other means. However, import does not include bringing motor fuel into
this state in the fuel supply tank of a motor vehicle if the motor fuel is used to power that
motor vehicle. Motor fuel delivered into this state from outside of this state by or for the
seller constitutes an import by the seller, and motor fuel delivered into this state from out
of this state by or for the purchaser constitutes an import by the purchaser.

(k) “Importer” means a person who imports motor fuel into this state.

() “Import verification number” means the number assigned by the department to an
individual delivery of motor fuel by a transport truck, tank wagon, marine vessel, or rail
car in response to a request for a number from an importer or transporter carrying motor
fuel into this state for the account of an importer.

(m) “In this state” means the area within the borders of this state, including all territories
within the borders owned by, held in trust by, or added to the United States of America.

(n) “Invoiced gallons” means the number of gallons actually billed on an invoice.

207.1004 Definitions; K to P.
Sec. 4. As used in this act:

(a) “Kerosene” means all grades of kerosene, including, but not limited to, the 2 grades
of kerosene, No. 1-K and No. 2-K, commonly known as K-1 kerosene and K-2 kerosene
respectively, described in American society for testing and materials specifications D-
3699, in effect on January 1, 1999, and kerosene-type jet fuel described in American
society for testing and materials specification D-1655 and military specifications MIL-T-
5624r and MIL-T-83133d (grades jp-5 and jp-8), and any successor internal revenue
service rules or regulations, as the specification for kerosene and kerosene-type jet fuel.
Kerosene does not include an excluded liquid.

(b) “Liquid” means any substance that is liquid in excess of 60 degrees Fahrenheit and
a pressure of 14.7 pounds per square inch absolute.

(c) “Motor fuel” means gasoline, diesel fuel, kerosene, a mixture of gasoline, diesel fuel,
or kerosene, or a mixture of gasoline, diesel fuel, or kerosene and any other substance.
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(d) “Motor vehicle” means a vehicle that is propelled by an internal combustion engine
or motor and is designed to permit the vehicle’s mobile use on the public roads or
highways of this state. Motor vehicle does not include any of the following:

(1) An implement of husbandry.

(77) A train or other vehicle operated exclusively on rails.

(727) Machinery designed principally for off-road use and not licensed for on-road use.
() A stationary engine.

(e) “Net gallons” means the remaining product, after all considerations and deductions

have been made, measured in gallons, corrected to a temperature of 60 degrees Fahrenheit,
13 degrees Celsius, and a pressure of 14.7 pounds per square inch, the ultimate end amount.

(f) “Oxygenate” means an oxygen-containing, ashless, organic compound, such as an
alcohol or ether, which may be used as a fuel or fuel supplement.

(g) “Permissive supplier” means a person who may not be subject to the taxing
jurisdiction of this state but who does meet both of the following requirements:

(@) Is a position holder in a federally registered terminal located outside of this state,
or a person who acquires from a position holder motor fuel in an out-of-state terminal in
a transaction that otherwise qualifies as a 2-party exchange under this act.

(17) Is registered under section 4101 of the internal revenue code for transactions in
motor fuel in the bulk transfer/terminal system.

(h) “Person” means and includes an individual, cooperative, partnership, firm,
association, limited liability company, limited liability partnership, joint stock company,
syndicate, and corporation, both private and municipal, and any receiver, trustee, conservator,
or any other officer having jurisdiction and control of property by law or by appointment
of a court other than units of government.

(i) “Position holder” means a person who has a contract with a terminal operator for
the use of storage facilities and other terminal services for motor fuel at the terminal, as
reflected in the records of the terminal operator. Position holder includes a terminal
operator who owns motor fuel in the terminal.

(§) “Public roads or highways” means a road, street, or place maintained by this state
or a political subdivision of this state and generally open to use by the public as a matter
of right for the purpose of vehicular travel, notwithstanding that they may be temporarily
closed or travel is restricted for the purpose of construction, maintenance, repair, or
reconstruction.

207.1005 Definitions; R to S.
Sec. 5. (1) As used in this act:

(a) “Rack” means a mechanism for delivering motor fuel from a refinery, a terminal, or
a marine vessel into a railroad tank car, a transport truck, a tank wagon, the fuel supply
tank of a marine vessel, or other means of transfer outside of the bulk transfer/terminal
system.

(b) “Refiner” means a person who owns, operates, or otherwise controls a refinery
within the United States.

(c) “Refinery” means a facility used to produce motor fuel from crude oil, unfinished
oils, natural gas liquids, or other hydrocarbons and from which motor fuel may be removed
by pipeline, by marine vessel, or at a rack.

(d) “Removal” or “removed” means a physical transfer other than by evaporation, loss,
or destruction of motor fuel from a terminal, manufacturing plant, customs custody,
pipeline, marine vessel, or refinery that stores motor fuel.



PUBLIC ACTS 2002—No. 668 2475

(e) “Retail diesel dealer” means a person who sells or distributes diesel fuel to an end
user in this state.

(f) “Retail marine diesel dealer” means a person who sells or distributes diesel fuel to
an end user in this state for use in boats or other marine vessels.

(g) “Source state” means the state, Canadian province or territory, or foreign country
from which motor fuel is imported.

(h) “Stationary engine” means a temporary or permanently affixed engine designed
and used to supply power primarily for agricultural or construction work. Stationary
engine includes, but is not limited to, an engine powering irrigation equipment, generators,
or earth-moving equipment.

(i) “Supplier”, in addition to subsection (2), means a person who meets all of the following
requirements:

(1) Is subject to the general taxing jurisdiction of this state.

(17) Is registered under section 4101 of the internal revenue code for transactions in
motor fuel in the bulk transfer/terminal distribution system.

(727) Is any 1 of the following:
(A) The position holder in a terminal or refinery in this state.
(B) A person who imports fuel grade ethanol into this state.

(C) A person who acquires motor fuel from a terminal or refinery in this state from a
position holder pursuant to a 2-party exchange.

(D) The position holder in a terminal or refinery outside this state with respect to
motor fuel which that person imports into this state on its account.

(2) Supplier also means a person who either produces alcohol or alcohol derivative
substances in this state or produces alcohol or alcohol derivative substances for import
into a terminal in this state, or who acquires immediately upon import by transport truck,
tank wagon, rail car, or marine vessel into a terminal or refinery or other storage facility
that is not part of a terminal or refinery, alcohol or alcohol derivative substances. A terminal
operator is not considered a supplier merely because the terminal operator handles motor
fuel consigned to it within a terminal. Supplier includes a permissive supplier unless other-
wise specifically provided in this act.

207.1008 Tax on motor fuel; rates; collection or payment; exception;
manner and time; imposition of rate on net gallons; legislative intent.

Sec. 8. (1) Subject to the exemptions provided for in this act, tax is imposed on motor
fuel imported into or sold, delivered, or used in this state at the following rates:

(a) Nineteen cents per gallon on gasoline.

(b) Fifteen cents per gallon on diesel fuel.

(2) Tax shall not be imposed under this section on motor fuel that is in the bulk
transfer/terminal system.

(3) The collection, payment, and remittance of the tax imposed by this section shall be
accomplished in the manner and at the time provided for in this act.

(4) Tax is also imposed at the rate described in subsection (1)(a) or (b) on net gallons
of motor fuel, including transmix, lost or unaccounted for, at each terminal in this state.
The tax shall be measured annually and shall apply to the net gallons of motor fuel lost or
unaccounted for that are in excess of 1/2 of 1% of all net gallons of fuel removed from the
terminal across the rack or in bulk.
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(5) It is the intent of this act:

(a) To require persons who operate a motor vehicle on the public roads or highways of
this state to pay for the privilege of using those roads or highways.

(b) To impose on suppliers a requirement to collect and remit the tax imposed by this
act at the time of removal of motor fuel unless otherwise specifically provided in this act.

(¢) To allow persons who pay the tax imposed by this act and who use the fuel for a
nontaxable purpose to seek a refund or claim a deduction as provided in this act.

(d) That the tax imposed by this act be collected and paid at those times, in the
manner, and by those persons specified in this act.

207.1030 Tax exemption.

Sec. 30. (1) Motor fuel is exempt from the tax imposed by section 8 and the tax shall
not be collected by the supplier if the motor fuel:

(a) Is dyed diesel fuel or dyed kerosene.

(b) Is gasoline or diesel fuel that is sold directly by the supplier to the federal govern-
ment, the state government, or a political subdivision of the state for use in a motor
vehicle owned and operated or leased and operated by the federal or state government or
a political subdivision of the state.

(c) Is sold directly by the supplier to a nonprofit, private, parochial, or denominational
school, college, or university and is used in a school bus owned and operated or leased and
operated by the educational institution that is used in the transportation of students to
and from the institution or to and from school functions authorized by the administration
of the institution.

(d) Is fuel for which proof of export is available in the form of a terminal-issued
destination state shipping paper under any of the following circumstances:

(7) The motor fuel is exported by a supplier who is licensed in the destination state.

(72) Until December 31, 2000, the motor fuel is sold by a supplier to a licensed exporter
for immediate export.

(727) The motor fuel is sold by a supplier to another person for immediate export to a
state for which the destination state fuel tax has been paid to the supplier who is licensed
to remit tax to that destination state.

(e) Is gasoline removed from a pipeline or marine vessel by a taxable fuel registrant
with the internal revenue service as a fuel feedstock user.

(f) Is motor fuel that is sold for use in aircraft but only if the purchaser paid the tax
imposed on that fuel under the aeronautics code of the state of Michigan, 1945 PA 327,
MCL 259.1 to 259.208, and the purchaser is registered under section 94 if required to be
registered under that section.

(2) Motor fuel is exempt from the tax imposed by section 8 if it is acquired by an end
user outside of this state and brought into this state in the fuel supply tank of a motor
vehicle that is not a commercial motor vehicle, but only if the fuel is retained within and
consumed from that same fuel supply tank.

(3) A person who uses motor fuel for a taxable purpose where the tax imposed by this
act was not collected shall pay to the department the tax imposed by section 8 and any
applicable penalties or interest. The payment shall be made on a form or in a format prescribed
by the department.
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207.1037 Tax refund on motor fuel exported out of bulk plant in
tank wagon; tax refund or deduction on tax-free K-1 kerosene sold
through blocked pump.

Sec. 37. (1) A person may seek a refund for tax paid under this act on motor fuel that
the person exported out of a bulk plant in this state in a tank wagon if proof of reporting
of import to the destination state and proof of payment of the tax imposed by this act have
been provided. The refund is subject to conditions established by the department.

(2) A person who is registered with the federal government under section 4101 of the
internal revenue code as an ultimate vendor may apply for a refund or claim a deduction
for tax paid under this act on K-1 kerosene that is sold tax-free by that person through a
blocked pump if he or she meets the requirements described in section 6427 of the internal
revenue code and any regulations concerning a blocked pump. The department may
revoke a person’s license under this act if the person allows anyone to fuel a motor vehicle
from a blocked pump or allows anyone to purchase K-1 kerosene from a blocked pump for
a taxable purpose. As used in this subsection, “blocked pump” means that term as defined
in 65 F.R. 48.6427-10, p. 17162 (March 31, 2000).

207.1038 Sale of tax-free undyed diesel fuel; deduction.

Sec. 38. A retail diesel dealer may claim a refund for tax paid under this act on sales
of undyed diesel fuel in amounts of 100 gallons or less sold tax-free for a nontaxable
purpose. If a sale of undyed diesel fuel for a nontaxable purpose exceeds 100 gallons, tax
shall be charged and collected by the retail diesel dealer, and the end user may file a claim
for a refund. A sale for a nontaxable purpose shall meet the invoicing requirement of the
department.

207.1092 Retail marine diesel dealer license; fee; filing; report; pay-
ment date; waiver.
Sec. 92. (1) A person shall not deliver diesel fuel into the fuel supply tank of an end
user’s boat or other marine vessel or make a bulk delivery of diesel fuel to an unlicensed
end user unless licensed as a retail marine diesel dealer under this act.

(2) The fee for a retail marine diesel dealer license is $50.00.

(3) A retail marine diesel dealer shall file with the department on forms or in a format
prescribed by the department a quarterly report containing the information the department
requires as reasonably necessary for the department to determine the amount of diesel
fuel tax due. A licensed retail marine diesel dealer shall report the amount of dyed diesel
fuel sold for a taxable purpose.

(4) The report shall be filed and the tax paid to the department on or before the
twentieth day of the month following the close of the reporting period.

(5) The department may waive the requirement for filing a report under this section.

207.1121 Dyed diesel fuel or other exempt fuel; use.

Sec. 121. A person shall not sell or use or hold for sale or use dyed diesel fuel or other
exempt fuel, including, but not limited to, excluded liquid, undyed diesel fuel that is
repackaged into a container that holds 55 gallons or less, or aviation, aircraft, or jet fuel,
for any use that the person knows or has reason to know is a taxable use of the diesel fuel
under this act or the motor carrier fuel tax act, 1980 PA 119, MCL 207.211 to 207.234.

207.1122 Dyed diesel fuel; use in motor vehicle on public roads or
highways; exception; penalty.
Sec. 122. (1) A person shall not operate or maintain a motor vehicle on the public roads
or highways of this state with dyed diesel fuel in the vehicle’s fuel supply tank.
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(2) This section does not apply to dyed diesel fuel used in any of the following:

(a) A motor vehicle owned and operated or leased and operated by the federal or state
government or a political subdivision of this state.

(b) A motor vehicle used exclusively by the American red cross.
(¢) An implement of husbandry.

(d) A passenger vehicle that has a capacity of 10 or more and that operates over
regularly traveled routes expressly provided for in 1 or more of the following that applies
to the passenger vehicle:

(1) A certificate of authority issued by the state transportation department.
(77) A municipal franchise.

(7i7) A municipal license.

(7v) A municipal permit.

(v) A municipal agreement.

(vi) A municipal grant.

(3) An owner, operator, or driver of a vehicle who uses dyed diesel fuel on the public
roads or highways of this state is subject to a civil penalty of $200.00 for each of the first
2 violations within a 12-month period. For a third violation within a 12-month period, and
for each subsequent violation thereafter, the person is subject to a civil penalty of $5,000.00.
An owner, operator, or driver of a motor vehicle who knowingly violates the prohibition
against the sale or use of dyed diesel fuel upon the public roads or highways of this state
is subject to a civil penalty equal to that imposed by section 6714 of the internal revenue code.

Repeal of §8 207.1090 and 207.1091.

Enacting section 1. Sections 90 and 91 of the motor fuel tax act, 2000 PA 403, MCL 207.1090
and 207.1091, are repealed.

Conditional effective date.

Enacting section 2. This amendatory act does not take effect unless all of the following
bills of the 91st Legislature are enacted into law:

(a) House Bill No. 5734.
(b) House Bill No. 5736.

Effective date.
Enacting section 3. This amendatory act takes effect April 1, 2003.

Approved December 25, 2002.
Filed with Secretary of State December 26, 2002.

Compiler’s note: House Bill No. 5734, referred to in enacting section 2, was filed with the Secretary of State December 26, 2002,
and became P.A. 2002, No. 667, Eff. Apr. 1, 2003.

House Bill No. 5736, also referred to in enacting section 2, was filed with the Secretary of State December 26, 2002, and became
P.A. 2002, No. 669, Eff. Mar. 31, 2003.

[No. 669]
(HB 5736)

AN ACT to amend 1937 PA 94, entitled “An act to provide for the levy, assessment
and collection of a specific excise tax on the storage, use or consumption in this state of
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tangible personal property and certain services; to appropriate the proceeds thereof; and
to prescribe penalties for violations of the provisions of this act,” by amending sections 2,
3, 4, and 4k (MCL 205.92, 205.93, 205.94, and 205.94k), sections 2 and 3 as amended by 2002
PA 511, section 4 as amended by 2002 PA 456, and section 4k as amended by 2000 PA 200.

The People of the State of Michigan enact:

205.92 Definitions.
Sec. 2. As used in this act:

(a) “Person” means an individual, firm, partnership, joint venture, association, social
club, fraternal organization, municipal or private corporation whether or not organized for
profit, company, limited liability company, estate, trust, receiver, trustee, syndicate, the
United States, this state, county, or any other group or combination acting as a unit, and
the plural as well as the singular number, unless the intention to give a more limited
meaning is disclosed by the context.

(b) “Use” means the exercise of a right or power over tangible personal property
incident to the ownership of that property including transfer of the property in a trans-
action where possession is given.

(c) “Storage” means a keeping or retention of property in this state for any purpose
after the property loses its interstate character.

(d) “Seller” means the person from whom a purchase is made and includes every
person selling tangible personal property or services for storage, use, or other consumption
in this state. If, in the opinion of the department, it is necessary for the efficient adminis-
tration of this act to regard a salesperson, representative, peddler, or canvasser as the
agent of a dealer, distributor, supervisor, or employer under whom the person operates or
from whom he or she obtains tangible personal property or services sold by him or her for
storage, use, or other consumption in this state, irrespective of whether or not he or she
is making the sales on his or her own behalf or on behalf of the dealer, distributor,
supervisor, or employer, the department may so consider him or her, and may consider
the dealer, distributor, supervisor, or employer as the seller for the purpose of this act.

(e) “Purchase” means to acquire for a consideration, whether the acquisition is effected
by a transfer of title, of possession, or of both, or a license to use or consume; whether the
transfer is absolute or conditional, and by whatever means the transfer is effected; and
whether consideration is a price or rental in money, or by way of exchange or barter.

(f) “Price” means the aggregate value in money of anything paid or delivered, or
promised to be paid or delivered, by a consumer to a seller in the consummation and
complete performance of the transaction by which tangible personal property or services
are purchased or rented for storage, use, or other consumption in this state, without a
deduction for the cost of the property sold, cost of materials used, labor or service cost,
interest or discount paid, or any other expense. The price of tangible personal property,
for affixation to real estate, withdrawn by a construction contractor from inventory
available for sale to others or made available by publication or price list as a finished
product for sale to others is the finished goods inventory value of the property. If a
construction contractor manufactures, fabricates, or assembles tangible personal property
before affixing it to real estate, the price of the property is equal to the sum of the
materials cost of the property and the cost of labor to manufacture, fabricate, or assemble
the property but does not include the cost of labor to cut, bend, assemble, or attach
property at the site of affixation to real estate. For the purposes of the preceding sentence,
for property withdrawn by a construction contractor from inventory available for sale to
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others or made available by publication or price list as a finished product for sale to
others, the materials cost of the property means the finished goods inventory value of the
property. For purposes of this subdivision, “manufacture” means to convert or condition
tangible personal property by changing the form, composition, quality, combination, or
character of the property and “fabricate” means to modify or prepare tangible personal
property for affixation or assembly. The price of a motor vehicle, trailer coach, or titled
watercraft is the full retail price of the motor vehicle, trailer coach, or titled watercraft
being purchased. The tax collected by the seller from the consumer or lessee under this
act is not considered part of the price, but is a tax collection for the benefit of the state,
and a person other than the state shall not derive a benefit from the collection or payment
of this tax. A price does not include an assessment imposed under the convention and tourism
marketing act, 1980 PA 383, MCL 141.881 to 141.889, 1974 PA 263, MCL 141.861 to 141.867,
the state convention facility development act, 1985 PA 106, MCL 207.621 to 207.640, the
regional tourism marketing act, 1989 PA 244, MCL 141.891 to 141.900, 1991 PA 180, MCL
207.751 to 207.759, or the community convention or tourism marketing act, 1980 PA 395,
MCL 141.871 to 141.880, that was added to charges for rooms or lodging otherwise subject,
pursuant to section 3a, to tax under this act. Price does not include specific charges for
technical support or for adapting or modifying prewritten, standard, or canned computer
software programs to a purchaser’s needs or equipment if the charges are separately
stated and identified. The tax imposed under this act shall not be computed or collected
on rental receipts if the tangible personal property rented or leased has previously been
subjected to a Michigan sales or use tax when purchased by the lessor.

(g) “Consumer” means the person who has purchased tangible personal property or
services for storage, use, or other consumption in this state and includes a person
acquiring tangible personal property if engaged in the business of constructing, altering,
repairing, or improving the real estate of others.

(h) “Business” means all activities engaged in by a person or caused to be engaged in
by a person with the object of gain, benefit, or advantage, either direct or indirect.

(@) “Department” means the revenue division of the department of treasury.
(j) “Tax” includes all taxes, interest, or penalties levied under this act.

(k) “Tangible personal property” includes computer software offered for general use
by the public or software modified or adapted to the user’s needs or equipment by the
seller, only if the software is available from a seller of software on an as is basis or as an
end product without modification or adaptation. Tangible personal property does not
include computer software originally designed for the exclusive use and special needs of
the purchaser. As used in this subdivision, “computer software” means a set of statements
or instructions that when incorporated in a machine usable medium is capable of causing
a machine or device having information processing capabilities to indicate, perform, or
achieve a particular function, task, or result.

(l) “Tangible personal property” beginning September 20, 1999, includes electricity,
natural or artificial gas, or steam and also the transmission and distribution of electricity
used by the consumer or user of the electricity, whether the electricity is purchased from
the delivering utility or from another provider.

(m) “Tangible personal property” does not include a commercial advertising element if
the commercial advertising element is used to create or develop a print, radio, television,
or other advertisement, the commercial advertising element is discarded or returned to
the provider after the advertising message is completed, and the commercial advertising
element is custom developed by the provider for the purchaser. As used in this subdivision,
“commercial advertising element” means a negative or positive photographic image, an
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audiotape or videotape master, a layout, a manuscript, writing of copy, a design, artwork,
an illustration, retouching, and mechanical or keyline instructions. “Tangible personal
property” includes black and white or full color process separation elements, an audiotape
reproduction, or a videotape reproduction.

(n) “Textiles” means goods that are made of or incorporate woven or nonwoven fabric,
including, but not limited to, clothing, shoes, hats, gloves, handkerchiefs, curtains, towels,
sheets, pillows, pillowcases, tablecloths, napkins, aprons, linens, floor mops, floor mats, and
thread. Textiles also include materials used to repair or construct textiles, or other goods
used in the rental, sale, or cleaning of textiles.

(o) “Interstate motor carrier” means a person who operates or causes to be operated
a qualified commercial motor vehicle on a public road or highway in this state and at least 1
other state or Canadian province.

(p) “Qualified commercial motor vehicle” means that term as defined in section 1(i), (j),
and (k) of the motor carrier fuel tax act, 1980 PA 119, MCL 207.211.

(q) “Diesel fuel” means that term as defined in section 2(p) of the motor fuel tax act,
2000 PA 403, MCL 207.1002.

205.93 Tax rate; penalties and interest; presumption; collection;
price tax base; exemptions; services, information, or records.

Sec. 3. (1) There is levied upon and there shall be collected from every person in this
state a specific tax for the privilege of using, storing, or consuming tangible personal property
in this state at a rate equal to 6% of the price of the property or services specified in
section 3a or 3b. Penalties and interest shall be added to the tax if applicable as provided
in this act. For the purpose of the proper administration of this act and to prevent the
evasion of the tax, it is presumed that tangible personal property purchased is subject to
the tax if brought into the state within 90 days of the purchase date and is considered as
acquired for storage, use, or other consumption in this state. Beginning April 1, 2003, as
used in this subsection and section 4(1)(a), the term “price” means, with respect to diesel
fuel used by interstate motor carriers in a qualified commercial motor vehicle, the
statewide average retail price of a gallon of self-serve diesel fuel as determined and
certified quarterly by the department, rounded down to the nearest 1/10 of a cent. This
use tax on diesel fuel used by interstate motor carriers in a qualified commercial motor
vehicle shall be collected under the international fuel tax agreement.

(2) The tax imposed by this section for the privilege of using, storing, or consuming a
vehicle, ORV, manufactured housing, aircraft, snowmobile, or watercraft shall be collected
before the transfer of the vehicle, ORV, manufactured housing, aircraft, snowmobile, or
watercraft, except a transfer to a licensed dealer or retailer for purposes of resale that
arises by reason of a transaction made by a person who does not transfer vehicles, ORVs,
manufactured housing, aircraft, snowmobiles, or watercraft in the ordinary course of his
or her business done in this state. The tax on a vehicle, ORV, snowmobile, and watercraft
shall be collected by the secretary of state before the transfer of the vehicle, ORV, snow-
mobile, or watercraft registration. The tax on manufactured housing shall be collected by
the department of consumer and industry services, mobile home commission, or its agent
before the transfer of the certificate of title. The tax on an aircraft shall be collected by
the department of treasury. Notwithstanding any limitation contained in section 2 and
except as provided in this subsection, the price tax base of any vehicle, ORV, manu-
factured housing, aircraft, snowmobile, or watercraft subject to taxation under this act
shall be not less than its retail dollar value at the time of acquisition as fixed pursuant to
rules promulgated by the department. The price tax base of a new or previously owned
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car or truck held for resale by a dealer and that is not exempt under section 4(1)(c) is the
purchase price of the car or truck multiplied by 2.5% plus $30.00 per month beginning with
the month that the dealer uses the car or truck in a nonexempt manner.

(3) The following transfers or purchases are not subject to use tax:

(a) A transaction or a portion of a transaction if the transferee or purchaser is the
spouse, mother, father, brother, sister, child, stepparent, stepchild, stepbrother, stepsister,
grandparent, grandchild, legal ward, or a legally appointed guardian with a certified letter
of guardianship, of the transferor.

(b) A transaction or a portion of a transaction if the transfer is a gift to a beneficiary
in the administration of an estate.

(c) If a vehicle, ORV, manufactured housing, aircraft, snowmobile, or watercraft that
has once been subjected to the Michigan sales or use tax is transferred in connection with
the organization, reorganization, dissolution, or partial liquidation of an incorporated or
unincorporated business and the beneficial ownership is not changed.

(d) If an insurance company licensed to conduct business in this state acquires owner-
ship of a late model distressed vehicle as defined in section 12a of the Michigan vehicle
code, 1949 PA 300, MCL 257.12a, through payment of damages in response to a claim or
when the person who owned the vehicle before the insurance company reacquires
ownership from the company as part of the settlement of a claim.

(4) The department may utilize the services, information, or records of any other
department or agency of state government in the performance of its duties under this act,
and other departments or agencies of state government are required to furnish those
services, information, or records upon the request of the department.

205.94 Exemptions.

Sec. 4. (1) The tax levied under this act does not apply to the following, subject to sub-
section (2):

(a) Property sold in this state on which transaction a tax is paid under the general
sales tax act, 1933 PA 167, MCL 205.51 to 205.78, if the tax was due and paid on the retail
sale to a consumer. Beginning April 1, 2003, in lieu of the exclusion in this subdivision, an
interstate motor carrier shall be entitled to a credit under this act for 6% of the price of
diesel fuel purchased in this state and used in a qualified commercial motor vehicle. This
credit shall be claimed on the returns filed under the international fuel tax agreement.

(b) Property, the storage, use, or other consumption of which this state is prohibited
from taxing under the constitution or laws of the United States, or under the constitution
of this state.

(¢) Property purchased for resale, demonstration purposes, or lending or leasing to a
public or parochial school offering a course in automobile driving except that a vehicle
purchased by the school shall be certified for driving education and shall not be reassigned
for personal use by the school’s administrative personnel. For a dealer selling a new car
or truck, exemption for demonstration purposes shall be determined by the number of
new cars and trucks sold during the current calendar year or the immediately preceding
year without regard to specific make or style according to the following schedule of 0 to
25, 2 units; 26 to 100, 7 units; 101 to 500, 20 units; 501 or more, 25 units; but not to exceed
25 cars and trucks in 1 calendar year for demonstration purposes. Property purchased for
resale includes promotional merchandise transferred pursuant to a redemption offer to a
person located outside this state or any packaging material, other than promotional
merchandise, acquired for use in fulfilling a redemption offer or rebate to a person located
outside this state.
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(d) Property that is brought into this state by a nonresident person for storage, use,
or consumption while temporarily within this state, except if the property is used in this
state in a nontransitory business activity for a period exceeding 15 days. Beginning April
1, 2003, this subdivision does not apply to diesel fuel that is used, stored, or consumed in
this state by interstate motor carriers in qualified commercial vehicles.

(e) Property the sale or use of which was already subjected to a sales tax or use tax
equal to, or in excess of, that imposed by this act under the law of any other state or a
local governmental unit within a state if the tax was due and paid on the retail sale to the
consumer and the state or local governmental unit within a state in which the tax was
imposed accords like or complete exemption on property the sale or use of which was
subjected to the sales or use tax of this state. If the sale or use of property was already
subjected to a tax under the law of any other state or local governmental unit within a
state in an amount less than the tax imposed by this act, this act shall apply, but at a rate
measured by the difference between the rate provided in this act and the rate by which
the previous tax was computed. Beginning April 1, 2003, this subdivision does not apply
to diesel fuel that is used, stored, or consumed in this state by interstate motor carriers
in qualified motor vehicles.

(f) Property sold to a person engaged in a business enterprise and using and consuming
the property in the tilling, planting, caring for, or harvesting of the things of the soil or in
the breeding, raising, or caring for livestock, poultry, or horticultural products, including
transfers of livestock, poultry, or horticultural products for further growth. At the time of
the transfer of that tangible personal property, the transferee shall sign a statement, in a
form approved by the department, stating that the property is to be used or consumed in
connection with the production of horticultural or agricultural products as a business
enterprise. The statement shall be accepted by the courts as prima facie evidence of the
exemption. This exemption includes agricultural land tile, which means fired clay or
perforated plastic tubing used as part of a subsurface drainage system for land used in the
production of agricultural products as a business enterprise and includes a portable grain
bin, which means a structure that is used or is to be used to shelter grain and that is
designed to be disassembled without significant damage to its component parts. This
exemption does not include transfers of food, fuel, clothing, or similar tangible personal
property for personal living or human consumption. This exemption does not include
tangible personal property permanently affixed and becoming a structural part of real
estate.

(g) Property or services sold to the United States, an unincorporated agency or
instrumentality of the United States, an incorporated agency or instrumentality of the
United States wholly owned by the United States or by a corporation wholly owned by
the United States, the American red cross and its chapters or branches, this state, a
department or institution of this state, or a political subdivision of this state.

(h) Property or services sold to a school, hospital, or home for the care and maintenance
of children or aged persons, operated by an entity of government, a regularly organized
church, religious, or fraternal organization, a veterans’ organization, or a corporation
incorporated under the laws of this state, if not operated for profit, and if the income or
benefit from the operation does not inure, in whole or in part, to an individual or private
shareholder, directly or indirectly, and if the activities of the entity or agency are carried
on exclusively for the benefit of the public at large and are not limited to the advantage,
interests, and benefits of its members or a restricted group. The tax levied does not apply
to property or services sold to a parent cooperative preschool. As used in this subdivision,
“parent cooperative preschool” means a nonprofit, nondiscriminatory educational institution,
maintained as a community service and administered by parents of children currently
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enrolled in the preschool that provides an educational and developmental program for
children younger than compulsory school age, that provides an educational program for
parents, including active participation with children in preschool activities, that is directed
by qualified preschool personnel, and that is licensed by the department of consumer and
industry services pursuant to 1973 PA 116, MCL 722.111 to 722.128.

(i) Property or services sold to a regularly organized church or house of religious
worship except the following:

(7) Sales in which the property is used in activities that are mainly commercial enter-
prises.

(77) Sales of vehicles licensed for use on the public highways other than a passenger
van or bus with a manufacturer’s rated seating capacity of 10 or more that is used primarily
for the transportation of persons for religious purposes.

(j) A vessel designed for commercial use of registered tonnage of 500 tons or more, if
produced upon special order of the purchaser, and bunker and galley fuel, provisions,
supplies, maintenance, and repairs for the exclusive use of a vessel of 500 tons or more
engaged in interstate commerce.

(k) Property purchased for use in this state where actual personal possession is obtained
outside this state, the purchase price or actual value of which does not exceed $10.00
during 1 calendar month.

() A newspaper or periodical classified under federal postal laws and regulations
effective September 1, 1985 as second-class mail matter or as a controlled circulation
publication or qualified to accept legal notices for publication in this state, as defined by
law, or any other newspaper or periodical of general circulation, established at least 2
years, and published at least once a week, and a copyrighted motion picture film. Tangible
personal property used or consumed in producing a copyrighted motion picture film, a
newspaper published more than 14 times per year, or a periodical published more than 14
times per year, and not becoming a component part of that film, newspaper, or periodical
is subject to the tax. After December 31, 1993, tangible personal property used or consumed
in producing a newspaper published 14 times or less per year or a periodical published 14
times or less per year and that portion or percentage of tangible personal property used
or consumed in producing an advertising supplement that becomes a component part of a
newspaper or periodical is exempt from the tax under this subdivision. A claim for a
refund for taxes paid before January 1, 1999 under this subdivision shall be made before
June 30, 1999. For purposes of this subdivision, tangible personal property that becomes
a component part of a newspaper or periodical and consequently not subject to tax,
includes an advertising supplement inserted into and circulated with a newspaper or
periodical that is otherwise exempt from tax under this subdivision, if the advertising
supplement is delivered directly to the newspaper or periodical by a person other than the
advertiser, or the advertising supplement is printed by the newspaper or periodical.

(m) Property purchased by persons licensed to operate a commercial radio or
television station if the property is used in the origination or integration of the various
sources of program material for commercial radio or television transmission. This
subdivision does not include a vehicle licensed and titled for use on public highways or
property used in the transmitting to or receiving from an artificial satellite.

(n) A person who is a resident of this state who purchases an automobile in another
state while in the military service of the United States and who pays a sales tax in the
state where the automobile is purchased.

(0) A vehicle for which a special registration is secured in accordance with section 226(12)
of the Michigan vehicle code, 1949 PA 300, MCL 257.226.
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(p) A hearing aid, contact lenses if prescribed for a specific disease that precludes the
use of eyeglasses, or any other apparatus, device, or equipment used to replace or
substitute for any part of the human body, or used to assist the disabled person to lead a
reasonably normal life when the tangible personal property is purchased on a written
prescription or order issued by a health professional as defined by section 4 of former 1974
PA 264, or section 3501 of the insurance code of 1956, 1956 PA 218, MCL 500.3501, or
eyeglasses prescribed or dispensed to correct the person’s vision by an ophthalmologist,
optometrist, or optician.

(q) Water when delivered through water mains or in bulk tanks in quantities of not
less than 500 gallons.

(r) A vehicle not for resale used by a nonprofit corporation organized exclusively to
provide a community with ambulance or fire department services.

(s) Tangible personal property purchased and installed as a component part of a water
pollution control facility for which a tax exemption certificate is issued pursuant to part 37
of the natural resources and environmental protection act, 1994 PA 451, MCL 324.3701 to
324.3708, or an air pollution control facility for which a tax exemption certificate is issued
pursuant to part 59 of the natural resources and environmental protection act, 1994 PA 451,
MCL 324.5901 to 324.5908.

(t) Tangible real or personal property donated by a manufacturer, wholesaler, or
retailer to an organization or entity exempt pursuant to subdivision (h) or (i) or section
4a(a) or (b) of the general sales tax act, 1933 PA 167, MCL 205.54a.

(u) The storage, use, or consumption by a domestic air carrier of an aircraft purchased
after December 31, 1992 but before October 1, 1996 for use solely in the transport of air
cargo that has a maximum certificated takeoff weight of at least 12,500 pounds. For
purposes of this subdivision, the term “domestic air carrier” is limited to entities engaged
in the commerecial transport for hire of cargo or entities engaged in the commercial trans-
port of passengers as a business activity.

(v) The storage, use, or consumption by a domestic air carrier of an aircraft purchased
after June 30, 1994 but before October 1, 1996 that is used solely in the regularly scheduled
transport of passengers. For purposes of this subdivision, the term “domestic air carrier”
is limited to entities engaged in the commercial transport for hire of cargo or entities
engaged in the commercial transport of passengers as a business activity.

(w) The storage, use, or consumption by a domestic air carrier of an aircraft, other
than an aircraft described under subdivision (v), purchased after December 31, 1994 but
before October 1, 1996, that has a maximum certificated takeoff weight of at least 12,500
pounds and that is designed to have a maximum passenger seating configuration of more
than 30 seats and used solely in the transport of passengers. For purposes of this
subdivision, the term “domestic air carrier” is limited to entities engaged in the
commercial transport for hire of cargo or entities engaged in the commercial transport of
passengers as a business activity.

(x) The storage, use, or consumption of an aircraft 