
MICHIGAN PUBLIC SERVICE COMMISSION (EXCERPT)
Act 3 of 1939

460.6w Resource adequacy tariff that provides for capacity forward auction; option for state to implement
prevailing state compensation mechanism for capacity; order to implement prevailing state compensation
mechanism; contested case proceeding; finding; order to implement state reliability mechanism; capacity
charge; establishment; determination; failure to meet requirements in subsection (8)(b); civil action for
injunctive relief; definitions.

Sec. 6w.

    (1) If the appropriate independent system operator receives approval from the Federal Energy Regulatory
Commission to implement a resource adequacy tariff that provides for a capacity forward auction, and includes the
option for a state to implement a prevailing state compensation mechanism for capacity, then the commission shall
examine whether the prevailing state compensation mechanism would be more cost-effective, reasonable, and
prudent than the capacity forward auction for this state before the commission may order the prevailing state
compensation mechanism to be implemented in any utility service territory in which the prevailing state
compensation mechanism is not yet effective. Before the commission orders the implementation of the prevailing
state compensation mechanism in 1 or more utility service territories, the commission shall hold a contested case
hearing pursuant to chapter 4 of the administrative procedures act of 1969, 1969 PA 306, MCL 24.271 to 24.287.
The commission shall allow intervention by interested persons, alternative electric suppliers, and customers of
alternative electric suppliers and the utility under consideration. At the conclusion of the proceeding, the
commission shall make a finding for each utility service territory under consideration, based on clear and convincing
evidence, as to whether or not the prevailing state compensation mechanism would be more cost-effective,
reasonable, and prudent than the use of the capacity forward auction for this state in meeting the local clearing
requirement and the planning reserve margin requirement. The contested case must be scheduled for completion by
December 1 before the independent system operator's capacity forward auction for this state, and the commission's
decision shall identify which utility service territories will be subject to the prevailing state compensation
mechanism. If the commission implements the prevailing state compensation mechanism, it shall implement the
prevailing state compensation mechanism for a minimum of 4 consecutive planning years unless such period
conflicts with the federal tariff. The commission shall establish the charge as a capacity charge under subsection (3)
and determine that charge consistent with the approved resource adequacy tariff of the appropriate independent
system operator.
    (2) If the appropriate independent system operator receives approval from the Federal Energy Regulatory
Commission to implement a resource adequacy tariff that provides for a capacity forward auction, and does not
include the option for a state to implement a prevailing state compensation mechanism for capacity, then the
commission shall examine whether a state reliability mechanism established under subsection (8) would be more
cost-effective, reasonable, and prudent than the capacity forward auction for this state before the commission may
order the state reliability mechanism to be implemented in any utility service territory. Before the commission
orders the implementation of the state reliability mechanism in 1 or more utility service territories, the commission
shall hold a contested case hearing pursuant to chapter 4 of the administrative procedures act of 1969, 1969 PA
306, MCL 24.271 to 24.287. The commission shall allow intervention by interested persons, alternative electric
suppliers, and customers of alternative electric suppliers and the utility under consideration. At the conclusion of
the proceeding, the commission shall make a finding for each utility service territory under consideration, based on
clear and convincing evidence, as to whether or not the state reliability mechanism would be more cost-effective,
reasonable, and prudent than the use of the capacity forward auction for this state in meeting the local clearing
requirement and the planning reserve margin requirement. The contested case must be scheduled for completion by
December 1 before the independent system operator's capacity forward auction for this state, and the commission's
decision shall identify which utility service territories will be subject to the state reliability mechanism. If, by
September 30, 2017, the Federal Energy Regulatory Commission does not put into effect a resource adequacy tariff
that includes a capacity forward auction or a prevailing state compensation mechanism, then the commission shall
establish a state reliability mechanism under subsection (8). The commission may commence a proceeding before
October 1 if the commission believes orderly administration would be enabled by doing so. If the commission
implements a state reliability mechanism, it shall be for a minimum of 4 consecutive planning years beginning in the
upcoming planning year. A state reliability charge must be established in the same manner as a capacity charge
under subsection (3) and be determined consistent with subsection (8).
    (3) After the effective date of the amendatory act that added section 6t, the commission shall establish a capacity
charge as provided in this section. A determination of a capacity charge must be conducted as a contested case
pursuant to chapter 4 of the administrative procedures act of 1969, 1969 PA 306, MCL 24.271 to 24.287, after
providing interested persons with notice and a reasonable opportunity for a full and complete hearing and conclude
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by December 1 of each year. The commission shall allow intervention by interested persons, alternative electric
suppliers, and customers of alternative electric suppliers and the utility under consideration. The commission shall
provide notice to the public of the single capacity charge as determined for each territory. No new capacity charge
is required to be paid before June 1, 2018. The capacity charge must be applied to alternative electric load that is
not exempt as set forth under subsections (6) and (7). If the commission elects to implement a capacity forward
auction for this state as set forth in subsection (1) or (2), then a capacity charge shall not apply beginning in the first
year that the capacity forward auction for this state is effective. In order to ensure that noncapacity electric
generation services are not included in the capacity charge, in determining the capacity charge, the commission shall
do both of the following and ensure that the resulting capacity charge does not differ for full service load and
alternative electric supplier load:
    (a) For the applicable term of the capacity charge, include the capacity-related generation costs included in the
utility's base rates, surcharges, and power supply cost recovery factors, regardless of whether those costs result
from utility ownership of the capacity resources or the purchase or lease of the capacity resource from a third party.
    (b) For the applicable term of the capacity charge, subtract all non-capacity-related electric generation costs,
including, but not limited to, costs previously set for recovery through net stranded cost recovery and securitization
and the projected revenues, net of projected fuel costs, from all of the following:
    (i) All energy market sales.
    (ii) Off-system energy sales.
    (iii) Ancillary services sales.
    (iv) Energy sales under unit-specific bilateral contracts.
    (4) The commission shall provide for a true-up mechanism that results in a utility charge or credit for the
difference between the projected net revenues described in subsection (3) and the actual net revenues reflected in
the capacity charge. The true-up shall be reflected in the capacity charge in the subsequent year. The methodology
used to set the capacity charge shall be the same methodology used in the true-up for the applicable planning year.
    (5) Not less than once every year, the commission shall review or amend the capacity charge in all subsequent
rate cases, power supply cost recovery cases, or separate proceedings established for that purpose.
    (6) A capacity charge shall not be assessed for any portion of capacity obligations for each planning year for
which an alternative electric supplier can demonstrate that it can meet its capacity obligations through owned or
contractual rights to any resource that the appropriate independent system operator allows to meet the capacity
obligation of the electric provider. The preceding sentence shall not be applied in any way that conflicts with a
federal resource adequacy tariff, when applicable. Any electric provider that has previously demonstrated that it can
meet all or a portion of its capacity obligations shall give notice to the commission by September 1 of the year 4
years before the beginning of the applicable planning year if it does not expect to meet that capacity obligation and
instead expects to pay a capacity charge. The capacity charge in the utility service territory must be paid for the
portion of its load taking service from the alternative electric supplier not covered by capacity as set forth in this
subsection during the period that any such capacity charge is effective.
    (7) An electric provider shall provide capacity to meet the capacity obligation for the portion of that load taking
service from an alternative electric supplier in the electric provider's service territory that is covered by the capacity
charge during the period that any such capacity charge is effective. The alternative electric supplier has the
obligation to provide capacity for the portion of the load for which the alternative electric supplier has
demonstrated an ability to meet its capacity obligations. If an alternative electric supplier ceases to provide service
for a portion or all of its load, it shall allow, at a cost no higher than the determined capacity charge, the assignment
of any right to that capacity in the applicable planning year to whatever electric provider accepts that load.
    (8) If a state reliability mechanism is required to be established under subsection (2), the commission shall do all
of the following:
    (a) Require, by December 1 of each year, that each electric utility demonstrate to the commission, in a format
determined by the commission, that for the planning year beginning 4 years after the beginning of the current
planning year, the electric utility owns or has contractual rights to sufficient capacity to meet its capacity
obligations as set by the appropriate independent system operator, or commission, as applicable.
    (b) Require, by the seventh business day of February each year, that each alternative electric supplier,
cooperative electric utility, or municipally owned electric utility demonstrate to the commission, in a format
determined by the commission, that for the planning year beginning 4 years after the beginning of the current
planning year, the alternative electric supplier, cooperative electric utility, or municipally owned electric utility owns
or has contractual rights to sufficient capacity to meet its capacity obligations as set by the appropriate independent
system operator, or commission, as applicable. One or more municipally owned electric utilities may aggregate their
capacity resources that are located in the same local resource zone to meet the requirements of this subdivision.
One or more cooperative electric utilities may aggregate their capacity resources that are located in the same local
resource zone to meet the requirements of this subdivision. A cooperative or municipally owned electric utility may
meet the requirements of this subdivision through any resource, including a resource acquired through a capacity
forward auction, that the appropriate independent system operator allows to qualify for meeting the local clearing
requirement. A cooperative or municipally owned electric utility's payment of an auction price related to a capacity
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deficiency as part of a capacity forward auction conducted by the appropriate independent system operator does
not by itself satisfy the resource adequacy requirements of this section unless the appropriate independent system
operator can directly tie that provider's payment to a capacity resource that meets the requirements of this
subsection. By the seventh business day of February in 2018, an alternative electric supplier shall demonstrate to
the commission, in a format determined by the commission, that for the planning year beginning June 1, 2018, and
the subsequent 3 planning years, the alternative electric supplier owns or has contractual rights to sufficient
capacity to meet its capacity obligations as set by the appropriate independent system operator, or commission, as
applicable. If the commission finds an electric provider has failed to demonstrate it can meet a portion or all of its
capacity obligation, the commission shall do all of the following:
    (i) For alternative electric load, require the payment of a capacity charge that is determined, assessed, and
applied in the same manner as under subsection (3) for that portion of the load not covered as set forth in
subsections (6) and (7). If a capacity charge is required to be paid under this subdivision in the planning year
beginning June 1, 2018 or any of the 3 subsequent planning years, the capacity charge is applicable for each of
those planning years.
    (ii) For a cooperative or municipally owned electric utility, recommend to the attorney general that suit be
brought consistent with the provisions of subsection (9) to require that procurement.
    (iii) For an electric utility, require any audits and reporting as the commission considers necessary to determine if
sufficient capacity is procured. If an electric utility fails to meet its capacity obligations, the commission may assess
appropriate and reasonable fines, penalties, and customer refunds under this act.
    (c) In order to determine the capacity obligations, request that the appropriate independent system operator
provide technical assistance in determining the local clearing requirement and planning reserve margin requirement.
If the appropriate independent system operator declines, or has not made a determination by October 1 of that year,
the commission shall set any required local clearing requirement and planning reserve margin requirement,
consistent with federal reliability requirements.
    (d) In order to determine if resources put forward will meet such federal reliability requirements, request
technical assistance from the appropriate independent system operator to assist with assessing resources to ensure
that any resources will meet federal reliability requirements. If the technical assistance is rendered, the commission
shall accept the appropriate independent system operator's determinations unless it finds adequate justification to
deviate from the determinations related to the qualification of resources. If the appropriate independent system
operator declines, or has not made a determination by February 28, the commission shall make those
determinations.
    (9) The attorney general or any customer of a municipally owned electric utility or cooperative electric utility
may commence a civil action for injunctive relief against that municipally owned electric utility or cooperative
electric utility if the municipally owned electric utility or cooperative electric utility fails to meet the applicable
requirements of subsection (8)(b). The attorney general or customer shall commence an action under this
subsection in the circuit court for the county in which the principal office of the municipally owned electric utility or
cooperative electric utility is located. The attorney general or customer shall not file an action under this subsection
unless the attorney general or customer gives the municipally owned electric utility or cooperative electric utility at
least 60 days' written notice of the intent to sue, the basis for the suit, and the relief sought. Within 30 days after the
municipally owned electric utility or cooperative electric utility receives written notice of the intent to sue, the
municipally owned electric utility or cooperative electric utility and the attorney general or customer shall meet and
make a good-faith attempt to determine if there is a credible basis for the action. The municipally owned electric
utility or cooperative electric utility shall take all reasonable and prudent steps necessary to comply with the
applicable requirements of subsection (8)(b) within 90 days after the meeting if there is a credible basis for the
action. If the parties do not agree as to whether there is a credible basis for the action, the attorney general or
customer may proceed to file the suit.
    (10) The commission shall adjust the dates under this section if needed to ensure proper alignment with the
appropriate independent system operator's procedures and requirements. However, any changes to the dates in this
section must ensure that providers still meet applicable reliability requirements. The commission shall not permit a
capacity charge to be assessed under this section for any year in which it has elected the capacity forward auction
instead of the prevailing state compensation mechanism or the state reliability mechanism.
    (11) Nothing in this act shall prevent the commission from determining a generation capacity charge under the
reliability assurance agreement, rate schedule FERC No. 44 of the independent system operator known as PJM
Interconnection, LLC, as approved by the Federal Energy Regulatory Commission in docket no. ER10-2710 or
similar successor tariff.
    (12) As used in this section:
    (a) "Appropriate independent system operator" means the Midcontinent Independent System Operator.
    (b) "Capacity forward auction" means an auction-based resource adequacy construct and the associated tariffs
developed by the appropriate independent system operator for at least a portion of this state for 3 years forward or
more.
    (c) "Electric provider" means any of the following:
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    (i) Any person or entity that is regulated by the commission for the purpose of selling electricity to retail
customers in this state.
    (ii) A municipally owned electric utility in this state.
    (iii) A cooperative electric utility in this state.
    (iv) An alternative electric supplier licensed under section 10a.
    (d) "Local clearing requirement" means the amount of capacity resources required to be in the local resource
zone in which the electric provider's demand is served to ensure reliability in that zone as determined by the
appropriate independent system operator for the local resource zone in which the electric provider's demand is
served and by the commission under subsection (8).
    (e) "Planning reserve margin requirement" means the amount of capacity equal to the forecasted coincident peak
demand that occurs when the appropriate independent system operator footprint peak demand occurs plus a reserve
margin that meets an acceptable loss of load expectation as set by the commission or the appropriate independent
system operator under subsection (8).
    (f) "Planning year" means June 1 through the following May 31 of each year.
    (g) "Prevailing state compensation mechanism" means an option for a state to elect a prevailing compensation
rate for capacity consistent with the requirements of the appropriate independent system operator's resource
adequacy tariff.
    (h) "State reliability mechanism" means a plan adopted by the commission in the absence of a prevailing state
compensation mechanism to ensure reliability of the electric grid in this state consistent with subsection (8).

History: Add. 2016, Act 341, Eff. Apr. 20, 2017
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