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Committee:  Commerce 
 
Complete to 11-1-11 
 
A SUMMARY OF HOUSE BILL 5002 AS REPORTED FROM COMMITTEE 

 
House Bill 5002 would provide numerous amendments to the Worker's Disability 
Compensation Act.  The following describes the changes section-by-section. 
 
Sections 210- 213 (Magistrates) 
 
Currently, the act says that the Governor can only appoint as a worker's compensation 
magistrate an applicant who is determined to be qualified by the Qualifications Advisory 
Committee.  The bill would instead say the Governor can appoint any individual who is a 
member in good standing of the State Bar of Michigan and has been licensed to practice 
as an attorney in the courts of the state for five years or more.  The section that creates the 
Advisory Committee would be repealed and other language referring to the committee 
would be struck from the statute. 
 
At present, the Qualifications Advisory Committee is charged with evaluating the 
performance of each magistrate at least once every two years.  This would now be the 
responsibility of the Department of Licensing and Regulatory Affairs (LARA), as would 
other duties of the Advisory Committee. 
 
Section 301 
 
This section of the act says that an employee who receives a personal injury arising out of 
and in the course of employment by an employer subject to the act at the time of the 
injury is to be paid compensation as provided in the act.  The bill would amend this 
section in several ways. 
 

o The bill would specify that a personal injury covered under the act is compensable 
if it causes, contributes to, or aggravates pathology in a manner that is medically 
distinguishable from the employee's prior condition.   

 
o The act says that mental disabilities and conditions of the aging process, including 

heart and cardiovascular conditions, are compensable if contributed to or 
aggravated or accelerated by the employment in a significant manner. The bill 
would specifically include "degenerative arthritis" as a condition of the aging 
process.   



Analysis available at http://www.legislature.mi.gov  HB 5002 as reported     Page 2 of 7 

o Mental disabilities are compensable if arising out of actual events of employment, 
not unfounded perceptions.  The bill adds that mental disabilities are compensable 
if the employee's perception of the actual events is reasonably grounded in fact or 
reality.     

 
o The term "disability" is defined in the act to mean a limitation on an employee's 

wage earning capacity in work suitable to his or her qualifications and training 
resulting from a personal injury or work-related disease.  The bill would add to 
this definition that a limitation of wage earning capacity occurs only if a personal 
injury covered under the act results in the employee's being unable to perform all 
jobs paying the historical maximum wages in work suitable to that employee's 
qualification and training, including work that may be performed using the 
employee's transferable work skills.  A disability will be considered total 
disability if the employee is unable to earn in any job suitable to the qualifications 
and training of the employee.  A disability is partial if the employee retains a 
wage earning capacity at a pay level less than his or her historical maximum 
wages in work suitable to his or her qualifications and training. 
 

o The bill defines "wage earning capacity" as the wages the employee earns or is 
capable of earning, whether or not actually earned.  For the purposes of 
establishing wage earning capacity, an employee has an affirmative duty to seek 
work reasonably available to that employee.  A magistrate could consider good-
faith job search efforts to determine whether jobs are reasonably available. 
 

o The term "wage loss" means the amount of wages lost due to a disability.  Wage 
loss could be established, among other methods, by demonstrating the employee's 
reasonable, good-faith effort to procure work suitable to his or her wage earning 
capacity.  The employee would have to establish a connection between a work 
injury and reduced wages in establishing the wage loss. 
 

o To establish an initial showing of disability and wage loss, an employee would 
have to do all of the following: 
 

 Disclose his or qualifications and training, including education, skills, and 
experience, whether or not they are relevant to the job the employee was 
performing at the time of the injury. 

 Provide evidence as to the jobs, if any, he or she is qualified and trained to 
perform within the same salary range as his or her maximum wage earning 
capacity at the time of the injury. 

 Demonstrate that the work-related injury prevents the employee from 
performing jobs identified as within his or her qualifications and training 
that pay maximum wages. 

 Show, if the employee is capable of performing any of the jobs identified 
in the paragraph above, that he cannot obtain any of those jobs.  The 
evidence would include a showing of a good-faith attempt to procure post-
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injury employment if there are jobs at the employee's maximum wage 
earning capacity at the time of the injury. 

 
o Under the bill, once an employee establishes an initial showing of a disability and 

wage loss under the provisions cited above, the employer bears the burden of 
production of evidence to refute the employee's showing.  In satisfying its burden 
of evidence, the employer has a right to discovery if it is necessary for the 
employer to sustain its burden and present a meaningful defense.  The employee 
could present additional evidence to challenge the evidence submitted by the 
employer. 
 

o The bill specifies that if a personal injury that arises out of the course of 
employment causes total disability and wage loss, and the employee is entitled to 
wage loss benefits, the employer must pay the injured employee weekly 
compensation equal to 80% of the employee's after-tax average weekly wage, but 
not more than the maximum weekly rate determined under Section 355.  The 
employee would be entitled to compensation for the duration of the disability.   
 

o If a personal injury that arises out of the course of employment causes partial 
disability and wage loss, and the employee is entitled to wage loss benefits, the 
employer must pay the injured employee weekly compensation equal to 80% of 
the difference between the injured employee's after-tax average weekly wage 
before the personal injury and the employee's wage earning capacity after the 
personal injury, but not more than the maximum weekly rate determined under 
Section 355.  The employee would be entitled to compensation for the duration of 
the disability. 

 
o Currently, if an employee receives a bona fide offer of reasonable employment 

from the previous employer, another employer, or through the Michigan 
Employment Security Commission and the employee refuses that employment 
without good or reasonable cause, the employee is considered to have voluntarily 
removed himself or herself from the work force and is no longer entitled to any 
wage loss benefits.  The bill changes the reference to the Unemployment 
Insurance Agency and adds a provision prohibiting wage loss benefits if the 
employee is terminated from reasonable employment for fault of the employee. 

 
o The bill would revise provisions that address instances where an employee who is 

considered disabled loses subsequent employment through no fault of his or her 
own and is still disabled.   

 
 It specifies that if the employee had been employed in the subsequent 

position for less than 100 weeks, then the employee would receive 
compensation based on his or her wage at the time of the original injury.   
 

 If the employee was employed for 100 weeks or more but less than 250 
weeks, then after exhausting unemployment eligibility, a worker's 
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compensation magistrate may determine the employment since the time of 
the injury has not established a new wage earning capacity and, if the 
magistrate makes that determination, benefits will be based on the average 
weekly wage at the original date of injury.  If the magistrate does not 
make that determination, the employee is presumed to have established a 
post-injury wage earning capacity and benefits will not be paid based on 
the wage at the original date of the injury. 
 

 if the employee was employed for 250 weeks or more, the employee is 
conclusively presumed to have established a post-injury wage earning 
capacity. 

 
Section 315 
 
Section 315 requires employers to provide reasonable medical, surgical, and hospital 
services to an employee injured in the course of employment.  Currently, after ten days 
from the inception of medical care, the employee can choose to treat with a physician of 
his or her choice by providing the employer with the name of the physician and the intent 
to seek care from that individual.  This bill would increase that time period to 45 days 
(meaning that the employer chooses who provides medical care for the first 45 days).  
 
Employers are also responsible for providing dental service, crutches, artificial limbs, and 
other appliances necessary to cure and relieve the effects of the injury.  If the employer 
fails, neglects, or refuses to do so, a worker's compensation magistrate could order that 
the employee be reimbursed for reasonable expenses paid by the employee or order 
payment be made in behalf of the employee to persons to whom unpaid expenses are 
owed.  The magistrate could prorate attorney fees at the contingent fee rate paid by the 
employee.  The bill specifies that attorney fees related to medical expenses are chargeable 
to the employee or his or her medical provider, or both, but not to the employer or carrier. 
 
Sections 331 and 353 
 
Section 331 describes individuals that are conclusively presumed to be wholly dependent 
for support upon a deceased employee. The bill would eliminate a provision that says a 
wife is considered wholly dependent for support on a husband with whom she lives at the 
time of his death or from whom she was living apart for justifiable cause or because he 
had deserted her.   Section 353 describes who is conclusively presumed to be dependent 
for support upon an injured employee.  The bill removes from this section the wife of an 
injured employee living with the employee at the time of the injury. 
 
Section 354   
 
This section of the act describes how weekly benefits are to be reduced when other 
benefits are received, such as old-age insurance benefits under Social Security.  The act 
requires the deduction of certain pension or retirement benefits received or being received 
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by the employee.  The bill would add, "or which the employee is eligible to receive at 
normal retirement age." 
 
Section 360  
 
Currently under the act, a professional athlete injured in the course of employment can 
collect weekly benefits only when that person's average weekly wage in all employments 
at the time of application for benefits is less than 200% of the state average weekly wage.  
This bill would add a provision specifying that a professional athlete who is hired under 
contract with an employer outside of Michigan is excepted from the provisions of the act 
if all of the following conditions apply: 
 

o The athlete sustains a personal injury arising out of the course of employment 
while the professional athlete is temporarily within the state. 

o The employer has obtained worker's compensation insurance coverage under the 
worker's compensation law of another state that covers the injury in Michigan. 

o The other state recognizes the extraterritorial provisions of the act and provides a 
reciprocal exemption for professional athletes whose injuries arise out of 
employment while temporarily in that state and are covered by the worker's 
compensation law of Michigan. 

o The benefits and other remedies under the worker's compensation laws of another 
state are the exclusive remedy against the employer.  A certificate from the duly 
authorized officer of another state certifying that the employer is insured in that 
state and has obtained extraterritorial coverage insuring the employer's athletes in 
Michigan is prima facie evidence that the employer has obtained insurance 
meeting the requirements for the exception to coverage in the act. 

 
Section 361 
 
The bill would require the effect of any joint replacement surgery, implant, or other 
medical procedure to be considered when determining whether a loss has occurred. 
 
Section 401 
 
The bill as first introduced would have repealed all of Chapter 4, which deals with the 
occupational diseases and disablements.  The H-2 substitute would instead leave that 
chapter in place.  It also would amend provisions in Section 401 to make that section 
consistent with Section 301. 
 
Section 801 
 
The act currently calls for interest to be paid at a rate of 10 percent per annum from the 
date each payment is due in cases when weekly compensation is paid under an award of a 
magistrate, an arbitrator, the board, the appellate commission, or a court.  The bill would 
change the amount of interest to be paid.  Interest would be calculated in the same 
manner as provided for in a money judgment in a civil action under Section 6013(8) of 
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the Revised Judicature Act.  In that section currently, the interest rate is calculated at six-
month intervals from the date of filing the complaint at a rate of interest equal to one 
percent plus the average interest rate paid at auctions of five-year United States treasury 
notes during the six months immediately preceding July 1 and January 1, as certified by 
the state treasurer, and compounded annually. 
 
This section would also be amended to require, by April 1, 2012, the worker's 
compensation agency to procure and implement a system utilizing advanced analytics 
inclusive of predictive modeling, data mining, social network analysis, and scoring 
algorithms for the detection and prevention of fraud, waste, and abuse. 
 
Sections 835-853 
 
The bill allows for the electronic submission of various notices, applications, orders and 
opinions in these sections.   
 
Section 835 allows, after six months' time has elapsed from the date of a personal injury, 
any liability resulting from the injury to be redeemed by the payment of a lump sum by 
agreement of the parties subject to the approval of a worker's compensation magistrate.  
Section 836 lists the findings required of a magistrate for a redemption agreement to be 
approved.  The bill would specify that the parties can stipulate in writing to those 
determinations, and if they do, then the stipulation will serve as a waiver of hearing, and 
them magistrate can approve the redemption agreement. 
 
Section 853 says that "Process and procedure under this act shall be as summary as 
reasonably may be."  The section says that the director, magistrates, arbitrators, and the 
board have the power to administer oaths, subpoena witnesses, and examine books and 
records of parties to a proceeding.  The bill would add to this section that a subpoena 
signed by an attorney of record in the action has the force and effect of an order signed by 
the worker's compensation magistrate or arbitrator associated with the hearing. 
 

FISCAL IMPACT:  
 
HB 5002 would have a fiscal impact on state and local budgets to the extent that the bill 
reduces certain liabilities for employers affected by the Workers' Disability 
Compensation Act (1969 PA 317). 
 
The state government, local governmental units, and public educational organizations 
constitute the largest employers within the state.  HB 5002 would amend various 
provisions of the act and, generally, limits liability for employers regarding specific 
benefit provisions and calculations. The magnitude of the cost reductions would be 
dependent upon the number of people employed by state and local units of government 
and the amount paid for workers' compensation claims. 
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According to the Civil Service Commission1, the State of Michigan directly employed a 
total of 50,048 employees at the quarter ending June 30, 2011. In the FY 2011-2012 
budget, appropriations for workers' compensation claims and reserves throughout all state 
departments totaled $35,017,100. 
 
According to the US Census Bureau2, aggregate local governments (including school 
districts & community colleges) employed a total of 331,309 FTEs and state higher 
education (public universities) employed 74,299 FTEs in 2010. 
 
 
 

 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 Legislative Analyst: Chris Couch   
 Fiscal Analyst: Paul Holland 
 
■ This analysis was prepared by nonpartisan House staff for use by House members in their deliberations, and does 
not constitute an official statement of legislative intent. 
                                                 
1 Michigan Civil Service Commission, Thirty-Second Annual Workforce Report - Fiscal Year 2010-11, Third 
Quarter, accessed at http://www.michigan.gov/mdcs/0,4614,7-147-6879_9329_48076-251456--,00.html on 
10/04/2011. 
2 US Census Bureau, 2010 Annual Survey of Public Employment and Payroll Methodology, accessed at 
http://www.census.gov/govs/apes/ on 10/04/2011. 



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts false
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


