HOUSE BILL No. 6161
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HOUSE BILL No. 6161

June 8, 2006, Introduced by Reps. Pastor, Moore, Garfield, Gosselin, Stakoe, Hansen,
Brandenburg, Shaffer, Amos, Marleau, Jones, Stahl, Elsenheimer, Hoogendyk, Palmer,
Sheen, Wenke, Booher, Vander Veen, Casperson, Caul, Moolenaar, Acciavatti and Baxter
and referred to the Committee on Natural Resources, Great Lakes, Land Use, and
Environment.

A bill to anmend 1994 PA 451, entitled
"Nat ural resources and environnmental protection act,"”
by amendi ng sections 30301, 30306, and 30307 (MCL 324. 30301,
324. 30306, and 324.30307), sections 30301 and 30306 as anmended by
2003 PA 14 and section 30307 as amended by 2004 PA 325.

THE PECPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 30301. As used in this part:

(a) "Beach" neans the area | andward of the shoreline of the
Great Lakes as the termshoreline is defined in section 32301

(b) "Beach mai ntenance activities" neans any of the follow ng
in the area of Great Lakes bottom ands |ying bel ow the ordinary

hi gh-wat er mark and above the water's edge:
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(1) Manual or nechani zed | eveling of sand.

(i) Mowi ng of vegetation

(1i) Manual de mnims renoval of vegetation

(iv) Groom ng of soil.

(v) Construction and mai nt enance of a path.

(c) "Debris" neans aninmal or fish carcasses, zebra nusse
shel | s, dead vegetation, trash, and discarded materials of human-
made ori gin.

(d) "Departnent” neans the departnment of environnental
qual ity.

(e) "Director” neans the director of the departnent.

(f) "Fill material” nmeans soil, rocks, sand, waste of any
kind, or any other material that displaces soil or water or reduces
wat er retention potenti al.

(g) "Environnmental area" neans an environnmental area as
defined in section 32301.

(h) "Groomi ng of soil" neans raking or draggi ng, pushing, or
pulling netal teeth through the top 4 inches of soil w thout
di sturbance of or destruction to plant roots, for the purpose of
removi ng debris.

(i) "Leveling of sand" neans the relocation of sand within
areas being leveled that are predom nantly free of vegetati on,

i ncluding the redistribution, grading, and spreadi ng of sand that
has been deposited through wind or wave action onto upland riparian
property.

(j) "Mnor drainage" includes ditching and tiling for the

removal of excess soil noisture incidental to the planting,
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cultivating, protecting, or harvesting of crops or inproving the
productivity of land in established use for agriculture,
horticulture, silviculture, or |unbering.

(k) "Mowi ng of vegetation" neans the cutting of vegetation to
a height of not less than 2 inches, w thout disturbance of soil or
pl ant roots.

() "Odinary high-water mark" nmeans —that—termas—+t—+s
defined— THE ORDI NARY Hl GH WATER MARK AS SPECI FI ED i n section
32502.

(m "Path" neans a tenporary access wal kway fromthe upland
riparian property directly to the shoreline across swales with
standi ng water, not exceeding 6 feet in bottomw dth and consi sti ng
of sand and pebbl es obtained fromthe exposed, nonvegetated
bottom ands or fromthe upland riparian property.

(n) "Person" neans an individual, sole proprietorshinp,
partnership, corporation, association, nmunicipality, this state, an
instrunmentality or agency of this state, the federal governnment, an
instrunmentality or agency of the federal government, or other |ega
entity.

(O "QUALI FI ED CONSULTANT" MEANS AN | NDI VI DUAL WHO MEETS ALL
OF THE FOLLOW NG REQUI REMENTS:

(1) I'S CERTIFI ED AS A PROFESSI ONAL WETLANDS SCI ENTI ST BY THE
SOCI ETY OF WETLANDS CONSULTANTS.

(1i)) HAS BEEN PERVANENTLY EMPLOYED AS A WETLANDS CONSULTANT I N
THI S STATE FOR AT LEAST THE PRECEDI NG 3 YEARS.

(1ii) HAS PARTI Cl PATED W THI N THE PRECEDI NG 3 YEARS I N
PREPARATI ON OF A WETLAND DELI NEATI ON THAT HAS BEEN SUBM TTED TO THE
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DEPARTMENT FOR THE PURPOSES OF THI S PART.

(P) —6)— "Renoval of vegetation" nmeans the nmanual or
mechani zed renoval of vegetation, other than the manual de mnims
removal of vegetation

(Q —p)— "Wetland" nmeans | and characterized by the presence
of water at a frequency and duration sufficient to support, and
t hat under normal circunstances does support, wetland vegetation or
aquatic life, and is commonly referred to as a bog, swanp, or marsh
and which is any of the foll ow ng:

(1) Contiguous to the Geat Lakes or Lake St. Clair, an inland
| ake or pond, or a river or stream

(1i)) Not contiguous to the Great Lakes, an inland | ake or pond,
or ariver or stream and nore than 5 acres in size; except this
subpar agraph shall not be of effect, except for the purpose of
inventorying, in counties of |ess than 100,000 popul ation until the
departnent certifies to the comm ssion it has substantially
conpleted its inventory of wetlands in that county.

(1if) Not contiguous to the G eat Lakes, an inland | ake or pond,
or ariver or stream and 5 acres or less in size if the departnent
determines that protection of the area is essential to the
preservation of the natural resources of the state from pollution,

i npai rment, or destruction and the departnment has so notified the
owner; except this subparagraph may be utilized regardl ess of

wetl and size in a county in which subparagraph (ii) is of no effect;
except for the purpose of inventorying, at the tine.

Sec. 30306. (1) Except as provided in section 30307(6), to

obtain a permt for a use or developnent listed in section 30304, a
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person shall file an application with the departnent on a form
provi ded by the departnment. The application shall include all of
the foll ow ng:

(a) The person's nane and address.

(b) The location of the wetl and.

(c) A description of the wetland on which the use or
devel opnent is to be nade.

(d) A statenent and appropriate draw ngs describing the
proposed use or devel opnent.

(e) The wetl and owner's nanme and address.

(f) An environnmental assessnment of the proposed use or
devel opnent if requested by the departnent, which assessnment shall
i nclude the effects upon wetl and benefits and the effects upon the
water quality, flow, and levels, and the wildlife, fish, and
vegetation within a contiguous |ake, river, or stream

(2) AN APPLI CATI ON UNDER SUBSECTI ON (1) MAY BE ACCOMPANI ED BY
1 OF THE FOLLOW NG

(A) A VETLAND DELI NEATI ON PREPARED BY A QUALI FI ED CONSULTANT.
THE DEPARTMENT MAY ACCEPT THE DELI NEATI ON AS DETERM NATI VE.

(B) AN OFFER TO HAVE A WETLAND DELI NEATI ON PREPARED BY A
QUALI FI ED CONSULTANT | DENTI FI ED I N THE OFFER. UNLESS THE DEPARTMENT
REJECTS THE OFFER W THI N 7 BUSI NESS DAYS AFTER RECEI PT OF THE
PERM T APPLI CATI ON, THE OFFER SHALL BE CONSI DERED TO BE ACCEPTED.
IF THE OFFER | S ACCEPTED, THE PROCESSI NG PERI OD FOR THE PERM T
APPLI CATI ON UNDER PART 13 IS TOLLED UNTIL THE PERM T APPLI CANT
SUBM TS A WETLAND DELI NEATI ON BY THE | DENTI FI ED QUALI FI ED
CONSULTANT OR NOTI FI ES THE DEPARTMENT | N VWRI TI NG THAT THE APPLI CANT
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WLL NOT SUBM T A WETLAND DELI NEATION. | F THE OFFER | S ACCEPTED BY
THE DEPARTMENT AND THE PERM T APPLI CANT SUBM TS A WETLAND

DELI NEATI ON BY THE | DENTI FI ED QUALI FI ED CONSULTANT, THE DEPARTMENT
SHALL ACCEPT THE DELI NEATI ON AS DETERM NATI VE.

(3) (2— For the purposes of subsection (1), a proposed use
or devel oprment of a wetland shall be considered as a single permt
application under this part if the scope, extent, and purpose of a
use or devel opnent are nmade known at the tine of the application
for the permt.

(4) —3)— Except as provided in subsections —{(4)r—-and— (5) AND
(6), an application for a permt submtted under subsection (1)
shal | be acconpanied by the foll ow ng fee:

(a) For a project in a category of activities for which a
general permt is issued under section 30312, a fee of $100. 00.

(b) For a permt for the renoval of vegetation in an area that
is not nore than 100 feet wide or the width of the property,
whi chever is less, or the nowi ng of vegetation in excess of what is
al l owed in section 30305(2)(p)(ii)), in the area between the ordinary
hi gh-water mark and the water's edge, a fee of $50.00.

(c) For a mmjor project, including any of the following, a fee
of $2, 000. 00:

(1) Filling or draining of 1 acre or nore of coastal or inland
wet | and.

(1) 10,000 cubic yards or nore of wetland fill.

(1i) A new gol f course inpacting wetl and.

(iv) A subdivision inpacting wetland.

(v) A condom niuminpacting wetl and.
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(d) For all other projects, a fee of $500. 00.

(5) —4)— A project that requires review and approval under
this part and 1 or nore of the followng is subject to only the
single highest permt fee required under this part or the
fol |l ow ng:

(a) Section 3104.

(b) Part 301.

(c) Part 323.

(d) Part 325.

(e) Section 117 of the | and division act, 1967 PA 288, MCL
560. 117.

(6) 5— If work has been done in violation of a permt
requi rement under this part and restoration is not ordered by the
departnent, the departnment may accept an application for a permt
if the application is acconpanied by a fee equal to tw ce the
permt fee required under this section

(7) 6)— If the departnment determ nes that a permt is not
required under this part, the departnent shall pronptly refund the
fee paid under this section.

Sec. 30307. (1) Wthin 60 days after receipt of the conpleted
application and fee, the departnment may hold a hearing. If a
hearing is held, it shall be held in the county where the wetl and
to which the permt is to apply is located. Notice of the hearing
shall be nade in the same manner as for the pronul gation of rules
under the adm nistrative procedures act of 1969, 1969 PA 306, MCL
24.201 to 24.328. The departnent may approve or di sapprove a permt

application without a public hearing unless a person requests a
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hearing in witing within 20 days after the mailing of notification
of the permt application as required by subsection (3) or unless
the departnent determ nes that the permt application is of
significant inpact SO AS to warrant a public hearing. THE
DEPARTMENT SHALL NOT DI SAPPROVE A PERM T APPLI CATI ON UNLESS THE
DEPARTMENT HAS | NSPECTED THE PREM SES WHERE THE ACTI VI TY DESCRI BED
I N SECTI ON 30304 | S PROPOSED TO TAKE PLACE. THI S | NSPECTI ON

REQUI REMENT DOES NOT APPLY | F THE DEPARTMENT | S DENI ED ENTRY TO THE
PREM SES.

(2) The action taken by the departnment on a permt application
under this part and part 13 may be appeal ed pursuant to the
adm ni strative procedures act of 1969, 1969 PA 306, MCL 24.201 to
24.328. A property owner may, after exhaustion of adm nistrative
renedi es, bring appropriate legal action in a court of conpetent
jurisdiction.

(3) A person who desires notification of pending permt
applications nay nake a witten request to the departnment
acconpani ed by an annual fee of $25.00, which shall be credited to
the general fund of the state. The departnent shall prepare a
bi weekly list of the applications nmade during the previous 2 weeks
and shall pronptly mail copies of the list for the remainder of the
cal endar year to the persons who requested notice. The biweekly
list shall state the nane and address of each applicant, the
| ocation of the wetland in the proposed use or devel opnent,

i ncluding the size of both the proposed use or devel opnent and of
the wetl and affected, and a summary statenment of the purpose of the

use or devel opnent.
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(4) Alocal unit of government may regulate wetland within its
boundari es, by ordinance, only as provided under this part. This
subsection is supplenental to the existing authority of a | oca
unit of government. An ordi nance adopted by a local unit of
government pursuant to this subsection shall conply with all of the
fol |l ow ng:

(a) The ordinance shall not provide a different definition of
wetland than is provided in this part, except that a wetland
ordi nance may regul ate wetl and of |ess than 5 acres in size.

(b) If the ordinance regulates wetland that is smaller than 2
acres in size, the ordinance shall conply with section 30309.

(c) The ordinance shall conply with sections 30308 and 30310.

(d) The ordinance shall not require a permt for uses that are
authorized without a permt under section 30305, and shall
ot herwi se conply with this part.

(5) Each local unit of governnent that adopts an ordi nance
regul ati ng wetl ands under subsection (4) shall notify the
depart nment.

(6) Alocal unit of governnent that adopts an ordi nance
regul ati ng wetl ands shall use an application form supplied by the
departnent, and each person applying for a permt shall make
application directly to the local unit of governnent. Upon receipt,
the local unit of governnent shall forward a copy of each
application along with any state fees that may have been submtted
under section 30306 to the departnent. The departnment shall begin
reviewi ng the application as provided in this part. The local unit

of governnent shall review the application pursuant to its
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ordi nance and shall nodify, approve, or deny the application within
90 days after receipt. If a —mwunieipality— LOCAL UNI T OF GOVERNVENT
does not approve or disapprove the permt application within the
time period provided by this subsection, the permt application
shall be consi dered approved, and the —muhnicipabity— LOCAL UNIT OF
GOVERNMENT shal | be considered to have nmade the determ nations as
listed in section 30311. The denial of a permt shall be
acconpanied by a witten statenent of all reasons for denial. The
failure to supply conplete information with a permt application
may be reason for denial of a permt. —Fhe— |F REQUESTED, THE
departnent shall informany interested person whether or not a

| ocal unit of governnment has an ordi nance regul ating wetlands. |f
the departnent receives an application with respect to a wetl and

| ocated in a local unit of governnent that has an ordi nance

regul ati ng wetl ands, the departnent immediately shall forward the
application to the local unit of governnent, which shall nodify,
deny, or approve the application under this subsection. The |oca
unit of government shall notify the departnent of its decision. The
departnent shall proceed as provided in this part.

(7) I'f alocal unit of government does not have an ordi nance
regul ati ng wetl ands, the departnment shall pronptly send a copy of
the permt application to the local unit of government where the
wetl and is | ocated. The | ocal unit of governnment may review the
application; may hold a hearing on the application; and may
reconmend approval, nodification, or denial of the application to
t he departnment. The reconmendations of the | ocal unit of governnent

shall be nade and returned to the departnent within 45 days after
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the local unit of governnent's receipt of the permt application.
(8) In addition to the requirenments of subsection (7), the

departnent shall notify the local unit of governnent that the

departnent has issued a permt under this part within the

jurisdiction of that local unit of governnent within 15 days of

i ssuance of the permit. The departnent shall enclose a copy of the

permt with the notice.
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