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HOUSE BILL No. 4636

April 20, 2005, Introduced by Reps. Hildenbrand, Accavitti, Drolet, Huizenga, Stahl, Palsrok,
Gosselin, Murphy, Gonzales, Cushingberry, Elsenheimer, Wenke, Garfield, Marleau,
Brandenburg, Laloy, David Law, Pearce, Green, Hansen, Sheen, Hoogendyk, Pavlov,
Farhat, Baxter, Jones, Moolenaar, Steil, Taub, Robertson, Nitz, Mortimer, Vander Veen,
Proos, Caul, Stakoe, Ward, Palmer, DeRoche, Hummel, Kooiman and Lemmons, 111 and
referred to the Committee on Commerce.

A bill to amend 1976 PA 449, entitled
"An act to regulate the pricing of consuner items and the
advertising of consuner itens, services, goods, merchandise, _
commodities, and real property; to prescribe the powers and duties
of certain state and local officials in relation thereto; to
provi de renedi es and penalties; and to repeal certain acts and
parts of acts,"
by amendi ng sections 1 and 3 (MCL 445. 351 and 445. 353) and by
addi ng sections 3a and 3b.

THE PEOPLE OF THE STATE OF M CHI GAN ENACT

Sec. 1. (1) THIS ACT SHALL BE KNOWN AND MAY BE ClI TED AS THE
" PRI CI NG MODERNI ZATI ON ACT".

(2) As used in this act:

(a) "Advertising” nmeans all representations dissemnated in
any manner by any neans for the purpose of inducing, or —whieh

THAT are likely to induce, directly or indirectly, the purchase of
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a consuner item service, good, nerchandise, comodity, or rea
property.

(b) "Automatic checkout systeni neans an el ectroni c device,
conput er, or machi ne —whieh— THAT determines the price of a
consuner item by using a product identity code, and nmay but is not
required to include an optical scanner

(c) "Cass of itenf nmeans a group of consuner itens —which
THAT may vary by brand, style, pattern, color, or size other than
wei ght or volune. Itenms within a class nust otherw se be identical
and offered at the sanme total price.

(d) "Consuner item neans an article of tangible persona
property used or consuned, or bought for use or consunption,
primarily for personal, famly, or househol d purposes.

(e) "Director” neans the director of the departnent of
agriculture or his OR HER aut hori zed representati ve.

(F) "NONPRESCRI PTI ON MEDI CI NE* MEANS AN OVER- THE- COUNTER DRUG
PRODUCT, OTHER THAN VI TAM NS OR A NUTRI TI ONAL OR DI ETARY
SUPPLEMENT, THAT IS SUBJECT TO THE LABELI NG REQUI REMENTS OF 21 CFR
201. 66.

(G —8H— "Person" neans an individual, —f+m— partnership,
corporation, LIMTED LI ABILITY COMPANY, association, or other |ega
entity.

(H g— "Sale at retail" neans the transfer of an interest
in a consunmer itemby a person regularly and principally engaged in
t he busi ness of selling consunmer itens to a buyer for use or
consunption and not for resale.

(1) —h)— "Total price" means the full purchase price of a
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consumer item excluding sales tax and contai ner deposit.

Sec. 3. (1) —Fhe— A PERSON SHALL CLEARLY AND CONSPI CUOUSLY
| NDI CATE THE total price of a consuner item displayed or offered
for sale at retail —-shall—beeclearlyand conspicuoustyindicated
i n —arabie— ARABI C nunerals. —se—-as—toe— THE TOTAL PRI CE MUST be
readabl e and under standabl e by visual inspection — and —shal—be
st anped upon or affixed to the consuner item If the consunmer item
is in a package or container, the total price —shalk— MJST be
st anped upon or affixed to the outside surface of the package or
cont ai ner and need not be placed directly upon the consuner item

(2) —Fherequirerments—of subseetion— SUBSECTION (1) —shat-
DCES not apply to:

(a) A consuner itemsold by weight or volune —whieh— THAT is
not in a package or container

(b) A consuner itemsold in a coin operated vendi ng machi ne.

(c) Prepared food intended for imredi ate consunption, as
defined in section 4g of —Aet—No—167of the PublieActs—of 1933
belng——section—205-54gof the Mechigan—ConpitedLtaws— THE GENERAL
SALES TAX ACT, 1933 PA 167, MCL 205. 54G

(d) A consuner item purchased by nmail or through catal og
order, or —whieh— THAT is not otherw se visible for inspection by
t he consuner at the tinme of the sale, and —whieh— THAT is ordered
or requested by the consuner, if the price of the CONSUMER itemi s
on the consuner's witten order or request or on a bill, invoice,
or other notice —whieh— THAT descri bes or nanmes the CONSUMER item
and —whieh— is enclosed with the CONSUMER item

(e) An unpackaged food item
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(f) A consumer item —whieh— THAT has a total weight of not
nore than 3 ounces, a total volune of not nmore than 3 cubic inches,
and a total price of not nore than 36— 99 cents.

(g) Live plants, TREES, SEEDS, OR BULBS.

(h) Live aninals.

(i) Motor vehicles.

(j) Motor vehicle parts.

(k) Packages of 20 or fewer cigarettes.

() Geeting cards sold individually —whieh— THAT have a
readabl e coded price on the back of the card.

(m Merchandi se ordered as a gift by a consuner —which— THAT
is sent by mail or other delivery service to a person other than
the consunmer by the retailer at the request of the consuner.

(N) A CONSUVER | TEM SOLD I N COVPLI ANCE W TH SECTI ON 3A.

(3) In addition to the —exepptions—allowed—+in— EXCEPTI ONS
UNDER subsection (2), a retailer may choose to not individually
price mark not nore than 25— 75 cl asses of itens or individua
itenms, which classes or itens shall be |isted and posted in a
conspi cuous place in the retail store, and may choose to not
individually price mark not nore than 25 additional classes of
items or individual items —whieh— THAT are advertised or featured
at a reduced price.

(4) —Fhe— IF THE price and the nane or description of a class
of itens or individual itenms ARE not PRI CE marked pursuant to
subsection (3), —-shall—beindicated— THE RETAI LER SHALL | NDI CATE
THE PRI CE AND THE NAME OR DESCRI PTI ON OF THE CLASS OF | TEMs OR
I NDI VI DUAL | TEMS by POSTI NG a cl ear, readabl e, and conspi cuous sign
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in imediate conjunction with the area in which the unmarked item
or class of itens is displayed.

(5) As used in subsections (3) and (4), "itenl, except as
ot herwi se provided in this subsection, nmeans 1 or nore identica

articles — sold in identical quantities or neasures. An item may

i nclude nore than 1 product, brand, kind, size, or type of
packagi ng, if they are packaged together and sold as a set and the
sets are identical in all respects, including quantity or neasure.

SEC. 3A. (1) SECTION 3(1) DOES NOT APPLY TO A CONSUMER | TEM
DI SPLAYED OR OFFERED FOR SALE AT RETAI L THAT MEETS ALL OF THE
FOLLON NG REQUI REMENTS:

(A) THE CONSUVER I TEM IS NOT A FOOD | TEM OR NONPRESCRI PTI ON
MEDI CI NE

(B) AT THE PO NT OF DI SPLAY OF THE CONSUMER I TEM THERE IS A
LABEL OR SI GN POSTED | MVEDI ATELY ABOVE, BELOW OR ADJACENT TO THE
CONSUMER | TEM THAT CLEARLY AND CONSPI CUOUSLY DI SPLAYS TO THE
CONSUMER THE TOTAL PRI CE OF THE CONSUMER | TEM | N ARABI C NUVERALS
AND A DESCRI PTI ON OF THE CONSUMER | TEM | NCLUDI NG BUT NOT LI M TED
TO, THE PRODUCT NAME OR DESCRI PTI ON, BRAND, AND SI ZE OF THE | TEM

(C© THE RETAI LER UTI LI ZES AN AUTOVATI C CHECKOUT SYSTEM AT THE
RETAI L STORE THAT IS AUDI TED AT LEAST EVERY CALENDAR QUARTER BY AN
| NDEPENDENT CERTI FI ED PUBLI C ACCOUNTANT OR ACCOUNTI NG FIRM AND THE
ACCOUNTANT OR FI RM CERTI FI ES, AND | SSUES A CERTI FI CATE OF
COVPLI ANCE, THAT THE AUTOVATI C CHECKQUT SYSTEM MEETS 1 OF THE
FOLLON NG

(1) DEMONSTRATES AN ACCURACY RATE OF NOT LESS THAN 98%

(1i)) HAS AN ERROR RATE NOT GREATER THAN 2% FOR SALES OF
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CONSUVER | TEMS DURI NG THE PRECEDI NG CALENDAR QUARTER.

(D) THE RETAI LER PROVI DES AT LEAST 1 REMOTE UPC CODE SCANNER
FOR EACH 5, 000 SQUARE FEET OF RETAIL FLOOR SELLI NG SPACE I N EACH
RETAI L STORE LOCATI ON. A REMOTE UPC CODE SCANNER PROVI DED UNDER
TH S SUBDI VI SI ON MUST MEET ALL OF THE FOLLOW NG REQUI REMENTS:

(i) BE COMPATI BLE W TH AND SYNCHRONI ZED W TH THE UPC CODE
SCANNI NG CAPABI LI TY OF THE RETAI LER S AUTOMATI C CHECKOUT SYSTEM
USED AT THE PO NT OF SALE.

(i) BE READILY ACCESSI BLE TO CONSUMVERS AND LOCATED IN A
CONVENI ENT PLACE W THI N THE RETAI L STORE.

(iii) DI SPLAY THE PRI CE OF A CONSUMER | TEM SCANNED BY A CONSUMER
| N ARABI C NUVERALS.

(E) THE RETAI LER PROVI DES AT LEAST 1 REMOTE UPC CODE SCANNER
FOR EACH 10, 000 SQUARE FEET OF RETAIL FLOOR SELLI NG SPACE | N EACH
RETAI L STORE LOCATI ON. A REMOTE UPC CODE SCANNER PROVI DED UNDER
TH S SUBDI VI SI ON MUST MEET ALL OF THE FOLLOW NG REQUI REMENTS:

(i) BE COVPATI BLE W TH AND SYNCHRONI ZED W TH THE UPC CODE
SCANNI NG CAPABI LI TY OF THE RETAI LER S AUTOMATI C CHECKOUT SYSTEM
USED AT THE PO NT OF SALE.

(i) BE READILY ACCESSI BLE TO CONSUVERS AND LOCATED IN A
CONVENI ENT PLACE W THI N THE RETAI L STORE.

(iii) DI SPLAY THE PRI CE OF A CONSUMER | TEM SCANNED BY A CONSUMER
I N ARABI C NUVERALS.

(iv) ALLON A CONSUMER TO PRI NT THE PRI CE OF A CONSUMER | TEM ON
A LABEL THAT THE CONSUMER CAN AFFI X TO THE | TEM

(2) |N DETERM NI NG AN ACCURACY RATE OR ERROR RATE UNDER
SUBSECTI ON (1) (B), THE CERTI FI ED PUBLI C ACCOUNTANT OR ACCOUNTI NG
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FI RM SHALL | NCLUDE OVERCHARGES TO A CONSUMER BUT NOT UNDERCHARGES
THE ACCOUNTANT OR FI RM MAY USE RECOGNI ZED SAMPLI NG TECHNI QUES | N
THE QUARTERLY AUDI T. A RETAI LER SHALL NMAI NTAIN AUDI T REPORTS AND
CERTI FI CATES OF COVPLI ANCE FOR 5 YEARS AND MAKE THEM AVAI LABLE TO
THE DI RECTOR ON REQUEST. THE RETAI LER SHALL POST THE MOST RECENT
CERTI FI CATE OF COVPLI ANCE | N A CONSPI CUOUS LOCATION I N THE RETAI L
STORE

(3) I'F THE RETAI LER FAILS TO MEET THE ACCURACY AND
CERTI FI CATI ON REQUI REMENTS OF SUBSECTION (1) FOR A RETAIL STORE,
THE RETAI LER HAS 30 DAYS IN WH CH TO CORRECT ANY SYSTEM
DEFI Cl ENCI ES AND TO OBTAI N A RECERTI FI CATI ON FROM THE CERTI FI ED
PUBLI C ACCOUNTANT OR ACCOUNTI NG FIRM | F THE RETAI LER DCES NOT
OBTAI N A RECERTI FI CATION W THI N THE 30- DAY PERI CD, THI S SECTI ON
DCES NOT APPLY TO THE CONSUMER | TEMS AT THAT RETAIL STORE, AND THE
RETAI LER SHALL COWPLY W TH SECTI ON 3 W TH RESPECT TO THE CONSUMER
| TEMS DESCRI BED I N TH' S SECTI ON, AND MAY NOT UTI LI ZE THE EXCEPTI ON
TO SECTI ON 3(1) CONTAINED IN THI' S SECTI ON AT THAT RETAIL STORE FOR
A PERI OD OF AT LEAST 180 DAYS.

(4) THE DI RECTOR | S RESPONSI BLE FOR THE | MPLEMENTATI ON AND THE
ADM NI STRATI ON OF THI S SECTI ON. THE DEPARTMENT NMAY PROMULGATE RULES
PURSUANT TO THE ADM NI STRATI VE PROCEDURES ACT OF 1969, 1969 PA 306,
MCL 24. 201 TO 24. 328, REGARDI NG AUDI T AND CERTI FI CATI ON STANDARDS
FOR AUTOVATI C CHECKQUT SYSTEMS AND REMOTE UPC CODE SCANNERS

SEC. 3B. (1) A PERSON SHALL NOT KNOW NGLY CHARGE OR ATTEMPT TO
CHARCE FOR A CONSUMER | TEM A RETAI L PRI CE EXCEEDI NG THE PRI CE
DI SPLAYED ON A SI GN OR DI SPLAYED BY A REMOTE UPC CODE SCANNER UNDER
SECTION 3A. IT IS NOT A VICLATION OF TH 'S ACT TO CHARGE FOR A
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CONSUMER | TEM A TOTAL PRI CE LESS THAN THE PRI CE DI SPLAYED ON A S| GN
OR DI SPLAYED BY A REMOTE UPC CODE SCANNER UNDER SECTI ON 3A.

(2) IT IS PRIMA FACIE EVI DENCE OF A VI OLATION OF THI' S SECTI ON
| F A PRI CE CHARGED OR ATTEMPTED TO BE CHARGED AS A RESULT OF
ELECTRONI C | DENTI FI CATI ON OR CALCULATI ON BY AN AUTOVATI C CHECKOUT
SYSTEM EXCEEDS THE PRI CE DI SPLAYED ON A SI GN OR DI SPLAYED BY A
REMOTE UPC CODE SCANNER UNDER SECTI ON 3A.

(3) BEFORE BRI NG NG OR JO NI NG AN ACTI ON UNDER SECTI ON 10(2),
W THI N 30 DAYS AFTER PURCHASI NG A CONSUVER | TEM THAT |'S NOT A FOOD
| TEM OR NONPRESCRI PTI ON MEDI CI NE AT A RETAIL STORE THAT MEETS THE
ACCURACY AND CERTI FI CATI ON REQUI REVMENT OF SECTI ON 3A, A CONSUMER
WHO SUFFERS A LOSS BECAUSE THE PRI CE CHARGED FOR THE CONSUMER | TEM
| S MORE THAN THE DI SPLAYED PRI CE FOR THE | TEM OR THE PRI CE PRI NTED
BY THE REMOTE UPC CODE SCANNER SHALL NOTI FY THE RETAI LER | N PERSON
OR IN WRI TING OF THE PRI CE DI SCREPANCY. |F, WTHI N 2 DAYS AFTER THE
NOTI FI CATI ON, THE RETAI LER TENDERS TO THE CONSUMER AN AMOUNT EQUAL
TO THE DI FFERENCE BETWEEN THE DI SPLAYED PRI CE OR THE PRI CE PRI NTED
BY THE REMOTE UPC CODE SCANNER AND THE PRI CE CHARGED, PLUS AN
AMOUNT EQUAL TO 20 TIMES THAT DI FFERENCE, BUT THAT IS NOT LESS THAN
$2.00 OR MORE THAN $10.00, THE CONSUMER | S BARRED FROM FURTHER
RECOVERY FOR THAT LCSS. |F THE LOSS |'S SUFFERED BY 1 CONSUMER
W THI N 1 TRANSACTI ON ON 2 OR MORE | DENTI CAL | TEMS, THE RETAI LER
SHALL TENDER THE DI FFERENCE ON EACH | TEM PLUS AN AMOUNT EQUAL TO
20 TIMES THE DI FFERENCE ON A SI NGLE | TEM BUT THAT |'S NOT LESS THAN
$2.00 AND NOT MORE THAN $10.00. | F THE RETAI LER DOES NOT TENDER
TH S AMOUNT, THE CONSUMER MAY BRI NG OR JO N I N AN ACTI ON AS
PROVI DED | N SECTI ON 10(2).
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1 (4) SUBSECTI ON (3) DOES NOT APPLY TO A SALE AT RETAIL I F THE
2 RETAI LER | NTENTI ONALLY CHARGES MORE FOR AN | TEM THAN THE POSTED
3 PRICE OR THE PRI CE D SPLAYED BY A REMOTE UPC CCODE SCANNER
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