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HOUSE BILL No. 4327

February 17, 2005, Introduced by Reps. Waters, Cushingberry, Meisner, Alma Smith, Ward,
Lemmons, Jr., Gaffney, McConico and Lemmons, 111 and referred to the Committee on
Judiciary.

A Dbill to amend 1965 PA 213, entitled
"An act to provide for setting aside the conviction in certain
crimnal cases; to provide for the effect of such action; to
provide for the retention of certain nonpublic records and their
use; to prescribe the powers and duties of certain public agencies
and officers; and to prescribe penalties,"”
by amendi ng section 1 (MCL 780.621), as anmended by 2002 PA 472; and
to repeal acts and parts of acts.

THE PEOPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 1. (1) Except as provided in —subseetion—{2)— SUBSECTI ONS
(2) AND (10), a person who is convicted of not nore than 1 FELONY
of fense AND NO OTHER OFFENSES OR NOT MORE THAN 2 M SDEMEANCR
OFFENSES may file an application with the convicting court for the
entry of an order setting asi de —the—econviction— El THER THE FELONY

OFFENSE OR 1 OR BOTH OF THE M SDEMEANCR OFFENSES.
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(2) A person shall not apply to have set aside, and a judge
shall not set aside, a conviction for —a— ANY OF THE FOLLON NG

(A) A felony for which the maxi mum puni shment is life
i mprisonment or an attenpt to commt a felony for which the maxi num
puni shnent is life inprisonment. —a

(B) A conviction for a violation or attenpted viol ation of
section 520c, 520d, or 520g of the M chigan penal code, 1931 PA
328, MCL 750.520c, 750.520d, and 750.5209. ———eo+—a

(C© A conviction for a traffic offense.

(3) An application shall —net— ONLY be fil ed —wuntit—atteast
ACCORDI NG TO THE FOLLON NG TI ME LI M TATI ONS:

(A) NOT LESS THAN 5 years foll ow ng —#pesitien—of—the
sentenrce— THE SUCCESSFUL COMPLETI ON OF PROBATI ON OR PAROLE | MPOSED
for —the— A FELONY conviction that the applicant seeks to set aside
or NOT LESS THAN 5 years followi ng conpl etion of any term of
i mprisonment for that conviction, whichever occurs |ater

(B) NOT LESS THAN 2 YEARS FOLLOW NG THE SUCCESSFUL COVPLETI ON
OF PROBATI ON | MPOSED FOR A M SDEMEANCR CONVI CTI ON THAT THE
APPLI CANT SEEKS TO SET ASI DE OR NOT' LESS THAN 2 YEARS FOLLOW NG
COMPLETI ON OF ANY TERM OF | MPRI SONVENT FOR THAT CONVI CTI ON
VWH CHEVER OCCURS LATER

(4) Fhe— AN application UNDER TH'S SECTION is invalid unless
it contains the following information and is signed under oath by
t he person whose conviction is to be set aside:

(a) The full nanme and current address of the applicant.

(b) Acertified record of —the— EACH conviction that is to be

set asi de.
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(c) A statenent that the applicant has not been convicted of
an of fense other than the —ene— CONVI CTI ON OR CONVI CTI ONS sought to
be set aside as a result of this application.

(d) A statenent as to whether the applicant has previously
filed an application to set aside this CONVI CTI ON OR CONVI CTI ONS or
any ot her conviction and, if so, the disposition of the
appl i cation.

(e) A statenent as to whether the applicant has any other
crim nal charge pending against himor her in any court in the
United States or in any other country.

(f) A consent to the use of the nonpublic record created under
section 3 to the extent authorized by section 3.

(5) The applicant shall submit a copy of the application and
2—conplete—sets— 1 COVWLETE SET of fingerprints to the depart nent
of state police. The departnment of state police shall conpare those
fingerprints with the records of the departnent, including the
nonpublic record created under section 3, and shall forward —a— AN
ELECTRONI C COPY OF THE conpl ete set of fingerprints to the federal
bureau of investigation for a conparison with the records avail able
to that agency. The departnent of state police shall report to the
court in which the application is filed the information contained
in the departnent's records with respect to any pendi ng charges
agai nst the applicant, any record of conviction of the applicant,
and the setting aside of any conviction of the applicant and shal
report to the court any simlar informati on obtained fromthe
federal bureau of investigation. The court shall not act upon the

application until the departnent of state police reports the
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information required by this subsection to the court.

(6) The copy of the application submtted to the departnent of
state police under subsection (5) shall be acconpanied by a fee of
$50. 00 payable to the state of M chigan —whieh— THAT shall be used
by the departnent of state police to defray the expenses incurred
in processing the application

(7) A copy of the application shall be served upon the
attorney general and upon the office of the prosecuting attorney
who prosecuted the crinme, and an opportunity shall be given to the
attorney general and to the prosecuting attorney to contest the
application. If —the— A conviction was for an assaultive crinme or a
serious m sdeneanor, the prosecuting attorney shall notify the
victimof the assaultive crinme or serious m sdeneanor of the
application pursuant to section 22a or 77a of the crinme victims
rights act, 1985 PA 87, MCL 780.772a and 780.827a. The notice shal
be by first-class mail to the victinms [ast known address. The
victimhas the right to appear at any proceedi ng under this act
concerning that conviction and to nake a witten or oral statenent.

(8) Upon the hearing of the application the court may require
the filing of affidavits and the taking of proofs as it considers
proper.

(9) If the court determnes that the circunstances and
behavi or of the applicant fromthe date of the applicant's
conviction OR CONVICTIONS to the filing of the application warrant
setting aside the conviction OR CONVICTIONS and that setting aside
the conviction OR CONVICTIONS is consistent with the public

wel fare, the court may enter an order setting aside the conviction
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OR CONVI CTI ONS. The setting aside of a conviction OR CONVI CTI ONS
under this act is a privilege and conditional and is not a right.

(10) A PERSON WHO I S CONVI CTED OF MORE THAN 1 M SDEMEANCR FOR
ANY OF THE FOLLOW NG SHALL NOT APPLY TO SET ASIDE A CONVI CTlI ON FOR,
AND A JUDGE SHALL NOT SET ASI DE MORE THAN 1 M SDEMEANOR CONVI CT1 ON
FOR, VI OLATI NG OR ATTEMPTI NG TO VI OLATE ANY OF THE FOLLOW NG

(A) ACRIME IN WH CH THE VI CTI M WAS A SPOUSE, A FORMER SPCOUSE,
AN | NDI VI DUAL W TH WHOM HE OR SHE HAS HAD A CHI LD I N COWON, AN
| NDI VI DUAL WTH VWHOM HE OR SHE HAS OR HAS HAD A DATI NG
RELATI ONSHI P, OR AN | NDI VI DUAL RESI DI NG OR HAVI NG RESI DED I N THE
SAME HOUSEHOLD.

(B) SECTION 81, 81A, 8LC, 90B, 136B, OR 411H(2)(A) OF THE
M CHI GAN PENAL CCDE, 1931 PA 328, MCL 750. 81, 750.81A, 750.81C,
750. 90B, 750.136B, AND 750.411H.

(11) —36)— As used in this section:

(a) "Assaultive crine" neans that termas defined in section
9a of chapter X of the code of crimnal procedure, 1927 PA 175, MCL
770. 9a.

(B) "DATI NG RELATI ONSHI P* MEANS THAT TERM AS DEFI NED I N
SECTI ON 2950 OF THE REVI SED JUDI CATURE ACT OF 1961, 1961 PA 236,
MCL 600. 2950.

(C "FELONY" MEANS A VI OLATION OF A PENAL LAW COF TH S STATE
THAT | S PUNI SHABLE BY | MPRI SONWVENT FOR MORE THAN 1 YEAR ORI S
EXPRESSLY DESI GNATED BY LAW TO BE A FELONY.

(D) "M SDEMEANCR' MEANS A VI OLATION OF A PENAL LAWCOF THI S
STATE THAT IS NOT A FELONY OR A VI OLATION OF AN ORDER, RULE, OR
REGULATI ON OF A STATE AGENCY THAT | S PUNI SHABLE BY | MPRI SONVENT FOR
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NOT MORE THAN 1 YEAR OR A FINE THAT IS NOT A CIVIL FINE, OR BOTH
(E) —b)— "Serious m sdeneanor"” neans that termas defined in
section 61 of the crime victinms rights act, 1985 PA 87, ML
780. 811.
(F) —e)>— "Victin nmeans that termas defined in section 2 of
the crime victims rights act, 1985 PA 87, MCL 780. 752.
Enacting section 1. Section 4 of 1965 PA 213, MCL 780.624, is

r epeal ed.
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