HOUSE BILL No. 4314
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HOUSE BILL No. 4314

February 15, 2005, Introduced by Reps. Hoogendyk, Gosselin, Garfield, Baxter, Drolet,
Sheen and Stahl and referred to the Committee on Tax Policy.

A Dbill to amend 1975 PA 228, entitled
"Si ngl e business tax act,"”
by anmendi ng sections 9, 39e, and 73 (MCL 208.9, 208.39e, and
208.73), section 9 as anmended by 2004 PA 258, section 39e as
anmended by 2002 PA 622, and section 73 as anended by 1995 PA 80.

THE PECPLE OF THE STATE OF M CHI GAN ENACT

Sec. 9. (1) "Tax base" neans business incone, before
apportionnent or allocation as provided in chapter 3, even if zero
or negative, subject to the adjustnents in this section.

(2) Add gross interest incone and divi dends derived from
obligations or securities of states other than Mchigan, in the
same anount that was excluded from federal taxable incone, |less the

rel ated portion of expenses not deducted in conmputing federa
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t axabl e i ncome because of sections 265 and 291 of the internal
revenue code.

(3) Add all taxes on or neasured by net incone and the tax
i nposed by this act to the extent the taxes were deducted in
arriving at federal taxable incone.

(4) Add the following, to the extent deducted in arriving at
federal taxable incone:

(a) A carryback or carryover of a net operating |oss.

(b) A carryback or carryover of a capital |o0ss.

(c) A deduction for depreciation, anortization, or inmredi ate
or accelerated wite-off related to the cost of tangible assets.

(d) A dividend paid or accrued except a dividend that
represents a reduction of premuns to policyholders of insurance
compani es.

(e) A deduction or exclusion by a taxpayer due to a
classification as, or the paynent of comm ssions or other fees to,
a donestic international sales corporation or any |ike special
cl assification the purpose of which is to reduce or postpone the
federal incone tax liability. This subdivision does not apply to
t he special provisions of sections 805, 809, and 815(c)(2)(A) of

the internal revenue code.

(f) Al interest including amounts paid, credited, or reserved

by insurance conpani es as anounts necessary to fulfill the policy
and other contract liability requirenents of sections 805 and 809
of the internal revenue code. Interest does not include paynents or
credits made to or on behalf of a taxpayer by a nmanufacturer,

di stributor, or supplier of inventory to defray any part of the
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taxpayer's floor plan interest, if these paynents are used by the

t axpayer to reduce interest expense in determ ning federal taxable
i ncome. For purposes of this section, "floor plan interest” neans
interest paid that finances any part of the taxpayer's purchase of
autonobile inventory froma manufacturer, distributor, or supplier.
However, anounts attributable to any invoiced itens used to provide
nore favorable floor plan assistance to a taxpayer than to a person
who is not a taxpayer is considered interest paid by a

manuf acturer, distributor, or supplier.

(g) Al royalties except for the foll ow ng:

(i) On and after July 1, 1985, oil and gas royalties that are
excluded in the depletion deduction cal cul ati on under the internal
revenue code.

(ii) Cable television franchise fees described in section 622
of part IIl of title VI of the communi cations act of 1934, 47
U-S-C- USC 542.

(iii) Except as provided in subparagraph (iv), for the tax years
1986 and after 1986, a franchise fee as defined by section 3 of the
franchi se investnent |aw, 1974 PA 269, MCL 445.1503, in the
foll ow ng anounts:

(A) For the tax years 1986, 1987, and 1988, 20% of the
franchi se fee

(B) For the tax years 1989 and 1990, 50% of the franchise fee.

(C For the tax years 1991 and after 1991, 100% of the
franchi se fee

(iv) For the tax years ending before 1991, this subdivision

does not apply to a fee for services paid by a franchi see that,
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Wi th respect to a specific provision of a franchise agreenment, a
court of conpetent jurisdiction, before June 5, 1985, has
determined is not a royalty paynment under this act.

(vy Filmrental or royalty paynents paid by a theater owner to
a filmdistributor, a filmproducer, or a filmdistributor and
pr oducer .

(vi) Royalties, fees, charges, or other paynents or
consideration paid or incurred by radio or tel evision broadcasters
for program matter or signals.

(vii) Royalties, fees, charges, or other paynents or
consideration paid by a filmdistributor for copyrighted notion
picture filnms, programmatter, or signals to a film producer

(wviii) For tax years that begin after Decenber 31, 1993,
royalties paid by a |icensee of application conputer software,
operating system software, or system software pursuant to a |icense
agreenent. As used in this subparagraph and subsection (7)(c)(vii):

(A) "Application conputer software" neans a set of statenents
or instructions that when incorporated in a nmachine usabl e nedi um
i s capabl e of causing a machi ne or device having informtion
processing capabilities to indicate, perform or achieve a
particul ar busi ness function, task, or result for the nontechnical
end user. Application conputer software includes any other conputer
software that does not qualify under sub-subparagraph (B) or (C

(B) "Operating systemsoftware" neans a set of statenents or
i nstructions that when incorporated into a machi ne or device having
i nformati on processing capabilities is an interface between the

conput er hardware and the application conputer software or system
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sof t war e.

(C "System software" nmeans a set of statenents or
instructions that interacts with operating system software that is
devel oped, |icensed, and intended for the exclusive use of data
processing professionals to build, test, nanage, or maintain
application conputer software for which a |icense agreenent is
signed by the licensor and licensee at the tinme of the transfer of
the software and that is not transferred to the |icensee as part of
or in conjunction with a sale or |ease of conputer hardware.

(ix) For tax years that begin after Decenber 31, 2000,
royalties, fees, or other paynents or consideration paid or
incurred by a franchisee to a franchisor to establish or maintain
the franchise rel ationship other than paynents for the sale or
| ease of inventory, equipnent, fixtures, or real property at fair
rental or fair market val ue.

(h) A deduction for rent attributable to a | ease back that
continues in effect under the former provisions of section
168(f)(8) of the internal revenue code of 1954 as that section
provi ded i mmedi ately before the tax reformact of 1986, Public Law
99-514, becane effective or to a | ease back of property to which
t he amendments nmade by the tax reformact of 1986 do not apply as
provided in section 204 of the tax reformact of 1986.

(5) Add conpensation

(6) Add a capital gain related to business activity of
individuals to the extent excluded in arriving at federal taxable
i ncone.

(7) Deduct the followng, to the extent included in arriving
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at federal taxable incone:

(a) A dividend received or considered received, including the
foreign dividend gross-up provided for in the internal revenue
code.

(b) Al interest except anpbunts paid, credited, or reserved by
an insurance conpany as anmounts necessary to fulfill the policy and
other contract liability requirenents of sections 805 and 809 of
the internal revenue code.

(c) Al royalties except for the foll ow ng:

(i) On and after July 1, 1985, oil and gas royalties that are
i ncluded in the depletion deduction cal cul ati on under the internal
revenue code.

(1i)) Except as provided in subparagraph (iii), for the 1986 tax
year and after the 1986 tax year, a franchise fee as defined in
section 3 of the franchise investnment |aw, 1974 PA 269, MCL
445, 1503, in the foll ow ng anounts:

(A) For the tax years 1986, 1987, and 1988, 20% of the
franchi se fee

(B) For the tax years 1989 and 1990, 50% of the franchise fee.

(C For the tax years 1991 and after 1991, 100% of the
franchi se fee

(1it) For the tax years ending before 1991, this subdivision
does not apply to a fee for services paid by a franchi see that,

Wi th respect to a specific provision of a franchise agreenment, a
court of conpetent jurisdiction, before June 5, 1985, has
determined is not a royalty paynment under this act.

(ivy Filmrental or royalty paynents paid by a theater owner to
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a filmdistributor, a filmproducer, or a filmdistributor and
pr oducer .

(v) Royalties, fees, charges, or other paynents or
consideration paid or incurred by radio or television broadcasters
for program matter or signals.

(vi) Royalties, fees, charges, or other paynents or
consideration paid by a filmdistributor for copyrighted notion
picture films, programmatter, or signals to a fil m producer

(vii) For tax years that begin after Decenber 31, 1997,
royalties received by a licensor, distributor, devel oper, marketer,
or copyright hol der of application conmputer software or operating
system software pursuant to a |license agreenent. System software is
not included within the exception under this subparagraph.

(viii) For tax years that begin after Decenber 31, 2000,
royalties, fees, or other paynents or consideration paid or
incurred by a franchisee to a franchisor to establish or maintain
the franchise rel ationship other than paynents for the sale or
| ease of inventory, equipnent, fixtures, or real property at fair
rental or fair market val ue.

(d) Rent attributable to a | ease back that continues in effect
under the forner provisions of section 168(f)(8) of the interna
revenue code of 1954 as that section provided i medi ately before
the tax reformact of 1986, Public Law 99-514, becane effective or
to a | ease back of property to which the anmendnents made by the tax
reformact of 1986 do not apply as provided in section 204 of the
tax reformact of 1986.

(8) Deduct a capital |oss not deducted in arriving at federal
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taxabl e incone in the year the | oss occurred.

(9) To the extent included in federal taxable incone, add the
| oss or subtract the gain fromthe tax base that is attributable to
anot her entity whose business activities are taxable under this act
or would be taxable under this act if the business activities were
in this state.

(10) For tax years that begin after Decenber 31, 2004, deduct,
to the extent included in federal taxable incone, inconme received
fromeither of the foll ow ng

(a) Small business innovation research grants and smal
busi ness technol ogy transfer prograns established under the small
busi ness i nnovati on devel opnent act of 1982, Public Law 97-219,
reaut hori zed under the small business research and devel opnent
enhancenent act, Public Law 102-564, and subsequently reauthorized
under the small business reauthorization act of 2000, Public Law
106- 554.

(b) Grants fromthe M chigan technology tri-corridor SBIR
ener gi ng business fund adm ni stered by the M chi gan econom c
devel opnent corporation.

(11) FOR TAX YEARS THAT BEG N AFTER DECEMBER 31, 2005, DEDUCT
$350, 000. 00. FOR TAX YEARS THAT BEA N AFTER DECEMBER 31, 2005, THE
DEDUCTI ON ALLOWNED UNDER THI S SUBSECTI ON SHALL BE ADJUSTED BY THE
PERCENTACGE | NCREASE | N THE UNI TED STATES CONSUMER PRI CE | NDEX FOR
THE | MMEDI ATELY PRECEDI NG CALENDAR YEAR AS USED IN THI S
SUBSECTI ON, "UNI TED STATES CONSUMER PRI CE | NDEX" MEANS THE UNI TED
STATES CONSUMER PRI CE | NDEX FOR ALL URBAN CONSUVERS AS DEFI NED AND
REPORTED BY THE UNI TED STATES DEPARTMENT OF LABOR, BUREAU OF LABOR
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STATI STI CS

Sec. 39e. (1) A taxpayer may claima credit agai nst the tax
i nposed by this act for 1 or nore of the follow ng as applicabl e:

(a) The credit allowed under subsection (2).

(b) The credit allowed under subsection (6).

(2) For tax years that begin after Decenmber 31, 2002, a
taxpayer that is certified under the M chigan next energy authority
act, 2002 PA 593, MCL 207.821 to 207.827, as an eligible taxpayer
may claima nonrefundable credit for the tax year equal to the
anount determ ned under subdivision (a) or (b), whichever is |ess:

(a) The anount by which the taxpayer's tax liability
attributable to qualified business activity for the tax year
exceeds the taxpayer's baseline tax liability attributable to
qual i fied business activity.

(b) For tax years that begin after Decenmber 31, 2002, 10% of
t he amobunt by which the taxpayer's adjusted qualified business
activity perforned in this state outside of a renai ssance zone for
the tax year exceeds the taxpayer's adjusted qualified business
activity perforned in this state outside of a renai ssance zone for
t he 2001 tax year.

(3) For any tax year in which the eligible taxpayer's tax
l[iability attributable to qualified business activity for the tax
year does not exceed the taxpayer's baseline tax liability
attributable to qualified business activity, the eligible taxpayer
shall not claimthe credit all owed under subsection (2).

(4) An affiliated group as defined in this act, a controlled

group of corporations as defined in section 1563 of the interna
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revenue code and further described in 26 G~R— CFR 1.414(b)-1
and 1.414(c)-1 to 1.414(c)-5, or an entity under common control as
defined by the internal revenue code shall not take the credit

al l oned under subsection (2) unless the qualified business activity
of the group or entities is consolidated.

(5) A taxpayer that clainms a credit under subsection (2) shal
attach a copy of each of the followi ng as issued pursuant to the
M chi gan next energy authority act, 2002 PA 593, MCL 207.821 to
207.827, to the annual return required under this act for each tax
year in which the taxpayer clains the credit all owed under
subsection (2):

(a) The proof of certification that the taxpayer is an
el igible taxpayer for the tax year

(b) The proof of certification of the taxpayer's tax liability
attributable to qualified business activity for the tax year.

(c) The proof of certification of the taxpayer's baseline tax
liability attributable to qualified business activity.

(6) For tax years that begin after Decenmber 31, 2002, a
taxpayer that is a qualified alternative energy entity may claima
credit for the taxpayer's qualified payroll anbunt. A taxpayer
shall claimthe credit under this subsection after all allowable
nonr ef undabl e credits under this act.

(7) If the credit allowed under subsection (6) exceeds the tax
l[iability of the taxpayer for the tax year, that portion of the
credit that exceeds the tax liability shall be refunded.

(8) Notwithstandi ng any other provision of this act and for

tax years that begin after Decenber 31, 2002 AND BEFORE JANUARY 1,
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2006, a person whose apportioned or allocated gross receipts are
| ess than $350, 000.00 for the tax year need not file a return or
pay the tax as provided under this act.

(9) As used in this section:
(a) "Adjusted qualified business activity perforned in this
state outside of a renaissance zone" neans either of the follow ng:
(1) Except as provided in subparagraph (ii), the taxpayer's
payroll for qualified business activity performed in this state
out si de of a renai ssance zone.

(ii)) For a partnership, limted liability conpany, S
corporation, or individual, the amount determ ned under
subpar agraph (i) plus the product of the following as related to the
t axpayer:

(A) Business incone.

(B) The apportionnent factor as determ ned under chapter 3.

(C The alternative energy business activity factor.

(b) "Alternative energy business activity factor” neans a
fraction the nunmerator of which is the ratio of the value of the
t axpayer's property used for qualified business activity and
| ocated in this state outside of a renaissance zone for the year
for which the factor is being calculated to the value of all of the
taxpayer's property located in this state for that year plus the
ratio of the taxpayer's payroll for qualified business activity
performed in this state outside of a renaissance zone for that year
to all of the taxpayer's payroll in this state for that year and
t he denom nator of which is 2.

(c) "Alternative energy marine propul sion systent
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"alternative energy systent, "alternative energy vehicle", and
"alternative energy technol ogy" nean those terns as defined in the
M chi gan next energy authority act, 2002 PA 593, MCL 207.821 to
207. 827.

(d) "Alternative energy zone" means a renai ssance zone
designated as an alternative energy zone by the board of the
M chigan strategic fund under section 8a of the M chigan
renai ssance zone act, 1996 PA 376, MCL 125. 2688a.

(e) "Baseline tax liability attributable to qualified business
activity" nmeans the taxpayer's tax liability for the 2001 tax year
mul tiplied by the taxpayer's alternative energy business activity
factor for the 2001 tax year. A taxpayer with a 2001 tax year of
| ess than 12 nonths shall annualize the anmount cal cul ated under
t his subdivision as necessary to determ ne baseline tax liability
attributable to qualified business activity that reflects a 12-
nont h peri od.

(f) "Eligible taxpayer"” means a taxpayer that has proof of
certification of qualified business activity under the M chigan
next energy authority act, 2002 PA 593, MCL 207.821 to 207.827.

(g) "Payroll" means total salaries and wages before deducting
any personal or dependency exenptions.

(h) "Qualified alternative energy entity" neans a taxpayer
| ocated in an alternative energy zone.

(1) "Qualified business activity" neans research, devel opnent,
or manufacturing of an alternative energy mari ne propul sion system
an alternative energy system an alternative energy vehicle,

al ternative energy technol ogy, or renewabl e fuel.

00299' 05 RIA



13

(j) "Qualified enpl oyee" neans an individual who is enpl oyed
by a qualified alternative energy entity, whose job
responsibilities are related to the research, devel opnent, or
manufacturing activities of the qualified alternative energy
entity, and whose regul ar place of enploynment is within an
alternative energy zone.

(k) "Qualified payroll anmount" neans an anount equal to
payrol|l of the qualified alternative energy entity attributable to
all qualified enployees in the tax year of the qualified
alternative energy entity for which the credit under subsection (6)
is being clained, multiplied by the tax rate for that tax year.

() "Renai ssance zone" means a renai ssance zone desi gnated
under the M chigan renai ssance zone act, 1996 PA 376, MCL 125. 2681
to 125. 2696.

(m "Renewable fuel” neans 1 or nore of the foll ow ng:

(1) Biodiesel or biodiesel blends containing at |east 20%
bi odi esel. As used in this subparagraph, "biodiesel"” nmeans a diesel
fuel substitute consisting of nethyl or ethyl esters produced from
the transesterification of aninmal or vegetable fats wi th nethano
or ethanol .

(ii)) Biomass. As used in this subparagraph, "biomss" neans
resi dues fromthe wood and paper products industries, residues from
food production and processing, trees and grasses grown
specifically to be used as energy crops, and gaseous fuels produced
fromsolid biomass, aninmal wastes, nunicipal waste, or landfills.

(n) "Tax liability attributable to qualified business

activity" nmeans the taxpayer's tax liability nmultiplied by the
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taxpayer's alternative energy business activity factor for the tax
year.

(o) "Tax rate" neans the rate inposed under sections 51, 51d,
and 51e of the incone tax act of 1967, 1967 PA 281, MCL 206. 51,
206.51d, and 206.51e, annualized as necessary, for the tax year in
which the qualified alternative energy entity clainms a credit under
subsection (6).

Sec. 73. (1) An annual or final return shall be filed with the
departnment in the formand content prescribed by the departnent by
the last day of the fourth nonth after the end of the taxpayer's
tax year. Any final liability shall be remitted with this return
A person whose apportioned or allocated gross receipts plus the
adj ustnments provided in section 23b(a) —(b)—and{e) TO (G are
| ess than the follow ng anount for the appropriate year need not
file areturn or pay the tax provided under this act:

(a) $40,000.00 for tax years beginning before January 1, 1991

(b) $60,000.00 for tax years beginning after Decenber 31, 1990
and before January 1, 1992.

(c) $100,000.00 for tax years beginning after Decenber 31,
1991 and before January 1, 1994.

(d) $137,500.00 for tax years begi nning after Decenber 31,
1993 and before January 1, 1995.

(e) $250,000.00 for tax years beginning after Decenber 31,
1994 AND BEFORE JANUARY 1, 2003.

(F) $350, 000. 00 FOR TAX YEARS BEGQ NNI NG AFTER DECEMBER 31,
2002 AND BEFORE JANUARY 1, 2006.

(2) For a person whose apportioned or allocated gross receipts
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pl us the adjustnents provided in section 23b(a), (b), and (c), are
for a tax year less than 12 nonths, the amount in subsection (1)
shall be nultiplied by a fraction, the nunmerator of which is the
nunber of nmonths in the tax year and the denomi nator of which is
12.

(3) The —eomm-ssioner— DEPARTMENT upon application of the
t axpayer and for good cause shown nmay extend the date for filing
the annual return. Interest at the rate of 9% per annum shall be
added to the amount of the tax unpaid for the period of the
extensi on. The —cenwm-ssioner— DEPARTMENT shall require a tentative
return and paynment of an estinated tax.

(4) |If a taxpayer is granted an extension of tinme within
which to file the federal income tax return for any taxable year
the filing of a copy of the request for extension together with a
tentative return and paynent of an estimated tax with the
conm ssi oner by the due date provided in subsection (1) shal
automatically extend the due date for the filing of a final return
under this act for an equival ent period plus 60 days. Interest at
the rate of 9% per annum shall be added to the amount of the tax
unpai d for the period of the extension.

(5) For tax years that end after July 6, 1994, an affiliated
group as defined in this act, a controlled group of corporations as
defined in section 1563 of the internal revenue code and further
described in 26 - GFR— CFR 1.414(b)-1 and 1.414(c)-1 to 1.414(c)-
5, or an entity under comon control as defined in the interna
revenue code shall consolidate the gross receipts of the nmenbers of

the affiliated group, nenber corporations of the controlled group,
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or entities under comon control that have apportioned or all ocated
gross receipts, plus the adjustnments provided in section 23b(a) -
by+—and—{e)— TO (G, of $100,000.00 or nore to deternmine if the
group or entity shall pay a tax or file a return as provi ded under
subsection (1). An individual menber of an affiliated group or
controlled group of corporations or an entity under conmon control
is not required to file a return or pay the tax under this act if
that nmenber or entity has apportioned or allocated gross receipts,

pl us the adjustnents provided in section 23b(a) —{b)—and{e)— TO
(G, of less than $100, 000. 00.
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