HOUSE BILL No. 4223
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HOUSE BILL No. 4223

February 8, 2005, Introduced by Reps. Kathleen Law, Plakas, Anderson, Hopgood, Zelenko,
Accavitti, Alma Smith and Farrah and referred to the Committee on Natural Resources,
Great Lakes, Land Use, and Environment.

A bill to anmend 1994 PA 451, entitled
"Natural resources and environnental protection act,"”
by amendi ng sections 3105, 3111, and 3115 (MCL 324. 3105, 324. 3111,
and 324. 3115), section 3115 as anended by 2004 PA 143.

THE PECPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 3105. (1) THE DEPARTMENT SHALL CONDUCT AN ON- SI TE
I NSPECTI ON OF EACH FACI LI TY THAT HAS RECEI VED A PERM T UNDER THI S
PART TO DI SCHARCGE | NTO THE WATERS OF THE STATE. THE | NSPECTI ON
SHALL DETERM NE WHETHER THE DI SCHARGE IS I N COVPLI ANCE W TH THE
PERM T.

(2) —Fhe— | N ADDI TI ON TO THE | NSPECTI ON UNDER SUBSECTI ON (1),
THE departnent nmay enter at all reasonable tinmes in or upon any

private or public property for the purpose of inspecting and
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i nvestigating conditions relating to the pollution of any waters of
the state and the obstruction of the floodways of the rivers and
streans of this state. The departnment may call upon any officer,
board, departnent, school, university, or other state institution
and the officers or enployees thereof for any assistance consi dered
necessary to inplenment this part.

Sec. 3111. (1) A person doing business within this state who
di scharges WASTEWATER to the waters of the state or to any sewer

system —wastewat er that contains wastes in addition to sanitary

sewage— shall file —an—annual—report— MONTHLY REPORTS on —a—fe+rm
FORMS provided by the departnment. The —+epoert— REPORTS described in

this section shall set forth the nature of the enterprise,
indicating the quantities of materials used in and incidental to
its manufacturing processes and including by-products and waste
products that appear on a register of critical materials conpiled
by the departnent and the estimated annual total nunber of gall ons
of wastewater, including, but not limted to, process and cooling
water to be discharged to the waters of the state or to any sewer
system

(2) I'N ADDI TION TO THE REPORTS FI LED UNDER SUBSECTION (1), A
PERSON SHALL REPORT ANY DI SCHARGE TO THE WATERS OF THE STATE OR TO
ANY SEWER SYSTEM OF A SUBSTANCE NOT AUTHORIZED IN HHS OR HER PERM T
OR A SUBSTANCE AUTHORIZED IN HHS OR HER PERM T BUT I N AN AMOUNT OR
CONCENTRATI ON HI GHER THAN AUTHORI ZED IN THE PERM T, THAT MAY POSE A
THREAT TO PUBLI C HEALTH, SAFETY, WELFARE, OR TO THE ENVI RONMENT.
THE PERSON SHALL REPORT THE DI SCHARGE TO THE DEPARTMENT W THI N 2
HOURS OF THE BEAQ NNI NG OF THE DI SCHARGE
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(3) The informati on COLLECTED UNDER SUBSECTI ONS (1) AND (2)
shall be used by the departnment only for purposes of water
pollution control. The departnment shall provide proper and adequate
facilities and procedures to safeguard the confidentiality of
manuf acturi ng proprietary processes, except that confidentiality
shall not extend to waste products discharged to the waters of the
state. —Operations

(4) SUBJECT TO SUBSECTI ON (3), THE DEPARTMENT SHALL MAKE
| NFORVATI ON COLLECTED UNDER SUBSECTI ONS (1) AND (2) AVAILABLE TO
THE PUBLI C.

(5) SUBJECT TO SECTION 3115, A PERSON WHO FAILS TO FILE A
MONTHLY REPORT CONTAI NI NG THE | NFORMATI ON REQUI RED BY THI S SECTI ON
I'S SUBJECT TO A STATE CIVIL | NFRACTI ON AND SHALL BE ORDERED TO PAY
A CVIL FINE OF $100. 00 FOR EACH DAY THAT A REPORT CONTAI NI NG THE
I NFORMATI ON REQUI RED BY THI S SECTI ON HAS NOT' BEEN SUBM TTED. I N
ADDI TlI ON, OPERATI ONS of a business or industry that violate this
section may be enjoined by an action comenced by the attorney
general in a court of conpetent jurisdiction.

(6) The department shall pronulgate rules as it considers

necessary to —effeectuate theadmnistration—of— | MPLEMENT this

section. ——+heluding—where necessary—toneet—speecial
. ’ : : I I e
Sec. 3115. (1) The departnment may request the attorney general
to commence a civil action for appropriate relief, including a
per manent or tenporary injunction, for a violation of this part or
a provision of a permt or order issued or rule promnul gated under

this part. An action under this subsection may be brought in the
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circuit court for the county of Inghamor for the county in which

t he defendant is |ocated, resides, or is doing business. If
requested by the defendant within 21 days after service of process,
the court shall grant a change of venue to the circuit court for
the county of Inghamor for the county in which the all eged

vi ol ation occurred, is occurring, or, in the event of a threat of
violation, will occur. The court has jurisdiction to restrain the
violation and to require conpliance. In addition to any other
relief granted under this subsection, the court, except as

ot herwi se provided in this subsection, shall inpose a civil fine of
not | ess than $2,500.00 and the court may award reasonabl e attorney
fees and costs to the prevailing party. However, FOR A SERI QUS

VI OLATION, THE FINE SHALL BE NOT LESS THAN $5, 000. 00 AND FOR A

SI GNI FI CANT NONCOWPLI ER VI OLATI ON, THE FINE SHALL BE NOT LESS THAN
$10, 000.00. IN ADDITION, all of the follow ng apply:

(a) The maxi mum fine inposed by the court UNDER THI S
SUBSECTI ON shal | be not nore than —$25,000-00— $50, 000. 00 per day
of violation.

(b) For a failure to report a release to the departnment or to
the primary public safety answering point under section 3111b(1),
the court shall inpose a civil fine of not nore than $2, 500. 00.

(c) For a failure to report a release to the | ocal health
department under section 3111b(2), the court shall inpose a civil
fine of not nore than $500. 00.

(2) A person who at the tinme of the violation knew or shoul d
have known that he or she discharged a substance contrary to this

part, or contrary to a permt or order issued or rule promul gated
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under this part, or who intentionally nmakes a fal se statenent,
representation, or certification in an application for or form
pertaining to a permit or in a notice or report required by the
ternms and conditions of an issued permt, or who intentionally
renders inaccurate a nonitoring device or record required to be
mai nt ai ned by the departnent, is guilty of a felony and shall be
fined not less than $2,500.00 or nore than —$25,-000--66— $50, 000. 00
for each violation. HOAEVER, FOR A SERI OQUS VI OLATI ON, THE FI NE
SHALL BE NOT LESS THAN $5, 000. 00 AND FOR A SI GNI FI CANT NONCOWPLI ER
VI OLATI ON, THE FINE SHALL BE NOT LESS THAN $10, 000. 00. The court
may i npose an additional fine of not nore than —$25,000-00

$50, 000. 00 for each day during which the unlawful discharge
occurred. If the conviction is for a violation commtted after a
first conviction of the person under this subsection, the court
shal |l inpose a fine of not |ess than —$25,0600-00— $50, 000. 00 per
day and not nore than —-$56,000-00— $100, 000. 00 per day of

viol ation. Upon conviction, in addition to a fine, the court inits
di scretion may sentence the defendant to inprisonnment for not nore
than —2— 4 years or inpose probation upon a person for a violation
of this part. Wth the exception of the issuance of crimna

conpl aints, issuance of warrants, and the hol ding of an
arraignnent, the circuit court for the county in which the

vi ol ation occurred has exclusive jurisdiction. However, —the— A
person —shal— IS not be subject to the penalties of this
subsection if the discharge of the effluent is in conformance with
and obedient to a rule, order, or permt of the departnment. In

addition to a fine, the attorney general may file a civil suit in a
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court of conpetent jurisdiction to recover the full value of the
injuries done to the natural resources of the state and the costs
of surveillance and enforcenment by the state resulting fromthe
vi ol ati on.

(3) Upon a finding by the court that the actions of a civil
def endant pose or posed a substantial endangernent to the public
heal th, safety, or welfare, the court shall inpose, in addition to
t he sanctions set forth in subsection (1), a CIVIL fine of not |ess
t han —$506,-600-00— $1, 000, 000. 00 and not nore than —$5,-000,000-00
$10, 000, 000. 00.

(4) Upon a finding by the court that the actions of a crimnal
def endant pose or posed a substantial endangernent to the public
heal th, safety, or welfare, the court shall inpose, in addition to
the penalties set forth in subsection (2), a fine of not |ess than
$1,-000,-000-00— $2, 000, 000. 00 and, in addition to a fine, a sentence
of —5— 10 years' inprisonment.

(5) To find a defendant civilly or crimnally liable for
substantial endangernent under subsection (3) or (4), the court
shal |l determ ne that the defendant knowi ngly or recklessly acted in
such a manner as to cause a danger of death or serious bodily
injury and that either of the follow ng occurred:

(a) The defendant had an actual awareness, belief, or
understandi ng that his or her conduct would cause a substantia
danger of death or serious bodily injury.

(b) The defendant acted in gross disregard of the standard of
care that any reasonabl e person should observe in simlar

ci rcunst ances.

01001' 05 JCB



7

(6) Know edge possessed by a person other than the defendant
under subsection (5) nay be attributable to the defendant if the
defendant took affirmative steps to shield hinself or herself from
t he rel evant information

(7) Acivil fine or other award ordered paid pursuant to this
section shall —de— CONFORM W TH bot h of the foll ow ng:

(a) Be payable to the state of Mchigan and credited to the
general fund.

(b) Constitute a lien on any property, of any nature or Kind,
owned by the defendant.

(8) A lien under subsection (7)(b) shall take effect and have
priority over all other liens and encunbrances, except those filed
or recorded prior to the date of judgnment, only if notice of the
lienis filed or recorded as required by state or federal |aw.

(9) Alien filed or recorded pursuant to subsection (8) shal
be term nated according to the procedures required by state or
federal law within 14 days after the fine or other award ordered to
be paid is paid.

(10) In addition to any other nethod of collection, any fine
or other award ordered paid may be recovered by right of setoff to
any debt owed to the defendant by the state of M chigan, including
the right to a refund of incone taxes paid.

(11) AS USED IN THI' S SECTI ON

(A) " CONVENTI ONAL POLLUTANT" MEANS A SUBSTANCE THAT IS NOT A
TOXI C OR HAZARDOUS POLLUTANT.

(B) "SERIOQUS VI OLATI ON' MEANS A VI OLATION I N WHI CH EI THER OF
THE FOLLOW NG CONDI TI ONS EXI STS:
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(i) THE VI OLATI ON | NVOLVES THE EXCEEDANCE OF A PERM T
LI M TATI ON FOR A CONVENTI ONAL POLLUTANT COF 20% OR MORE.

(i) THE VI OLATI ON | NVOLVES THE EXCEEDANCE OF A PERM T
LI M TATION FOR A TOXI C OR HAZARDOUS POLLUTANT BY 40% OR MORE.

(C) "SI GNIFI CANT NONCOVPLI ER VI CLATI ON' MEANS A VI CLATION I N
VWH CH ANY OF THE FOLLOW NG CONDI TI ONS EXI ST:

(i) THE VI OLATOR HAS FAI LED TO OBTAIN A PERM T FOR THE
DI SCHARCGE.

(i) THE VIOLATION | S A SERI QUS VI CLATI ON | NVOLVI NG THE SAME
POLLUTANT AT THE SAME DI SCHARGE PO NT OCCURRI NG DURI NG ANY 2 MONTHS
OF ANY 6- MONTH PERI OD.

(iii) THE VI OLATI ON | NVOLVES THE EXCEEDANCE OF A PERM T
LI M TATI ON FOR THE SAME POLLUTANT AT THE SAME DI SCHARGE PO NT
OCCURRI NG DURI NG ANY 4 MONTHS OF ANY 6- MONTH PERI OD.

(iv) THE VIOLATION | S FOR THE FAILURE TO SUBM T A REPORT UNDER
SECTI ON 3111 DURI NG ANY 2 MONTHS OF ANY 6- MONTH PERI OD.

(D) "TOXI C OR HAZARDOUS POLLUTANT" MEANS EI THER OR BOTH OF THE
FOLLOW NG

(i) A PCLLUTANT ON THE LI ST OF TOXI C POLLUTANTS ESTABLI SHED I N
40 CFR 401. 15.

(i) A SUBSTANCE ON THE LI ST OF HAZARDOUS SUBSTANCES
ESTABLI SHED I N 40 CFR 116. 4.
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