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HB- 5168, As Passed House, Decenber 6, 2005

SUBSTI TUTE FOR
HOUSE BI LL NO. 5168

A bill to anmend 1978 PA 368, entitled
"Public health code,"
by amendi ng sections 16146, 16174, and 16245 (MCL 333. 16146,
333.16174, and 333.16245), section 16146 as anended by 1988 PA 462,
section 16174 as anended by 2002 PA 643, and section 16245 as
anended by 1998 PA 109, and by addi ng sections 20173a and 20173b;
and to repeal acts and parts of acts.

THE PECPLE OF THE STATE OF M CHI GAN ENACT

Sec. 16146. (1) A board shall grant a |icense or registration
to an applicant neeting the requirenments for the |license or
registration as prescribed in this article and the rules
pronul gated under this article.

(2) A board which grants |icenses may:
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(a) Certify licensees in those health profession specialty
fields within its scope of practice which are established in this
article.

(b) Reclassify licenses on the basis of a determ nation that
the addition or renoval of conditions or restrictions is
appropri ate.

(C UPON GOOD CAUSE, REQUEST THAT A LI CENSEE OR REQ STRANT
HAVE A CRI M NAL HI STORY CHECK CONDUCTED I N ACCORDANCE W TH SECTI ON
16174(3).

Sec. 16174. (1) An individual who is licensed or registered
under this article shall neet all of the follow ng requirenents:

(a) Be 18 or nore years of age

(b) Be of good noral character

(c) Have a specific education or experience in the health
profession or in a health profession subfield or health profession
specialty field of the health profession, or training equivalent,
or both, as prescribed by this article or rules of a board
necessary to pronote safe and conpetent practice and inforned
consumer choi ce.

(d) Have a working know edge of the English | anguage as
determ ned in accordance with m ni nrum standards established for
t hat purpose by the departnent.

(e) Pay the appropriate fees as prescribed in this article.

(2) In addition to the requirenents of subsection (1), an
applicant for licensure, registration, specialty certification, or
a health profession specialty subfield |license under this article

shall neet all of the follow ng requirenents:
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(a) Establish that disciplinary proceedi ngs before a simlar
Iicensure, registration, or specialty licensure or specialty
certification board of this or any other state, of the United
States mlitary, of the federal governnent, or of another country
are not pendi ng agai nst the applicant.

(b) Establish that if sanctions have been inposed agai nst the
applicant by a simlar licensure, registration, or specialty
licensure or specialty certification board of this or any other
state, of the United States mlitary, of the federal governnent, or
of another country based upon grounds that are substantially
simlar to those set forth in this article or article 7 or the
rul es pronul gated under this article or article 7, as determ ned by
the board or task force to which the applicant applies, the
sanctions are not in force at the tinme of application.

(c) File with the board or task force a witten, signed
consent to the release of information regarding a disciplinary
i nvestigation involving the applicant conducted by a simlar
licensure, registration, or specialty licensure or specialty
certification board of this or any other state, of the United
States mlitary, of the federal governnent, or of another country.

(3) IN ADDI TION TO THE REQUI REMENTS OF SUBSECTI ONS (1) AND
(2), BEGQ NNI NG JANUARY 1, 2006, AN APPLI CANT FOR I NI TI AL LI CENSURE
OR REAQ STRATI ON OR FOR RENEWAL OF A LI CENSE OR REGQ STRATI ON SHALL
SUBM T A NOM NAL FEE AS DETERM NED BY THE DEPARTMENT BUT NOT TO
EXCEED $2. 00 FOR THE PROCESSI NG OF CRI M NAL H STORY BACKGROUND
CHECKS. BEG NNI NG JANUARY 1, 2006, AN APPLI CANT FOR | NI TI AL
LI CENSURE OR REAQ STRATI ON SHALL SUBM T H'S OR HER FI NGERPRI NTS TO

H03756' 05 (H- 2) KAO



© 00 N o o B~ wWw N P

N N N N N N NN PR P P P R P RP RP R R
N~ o o0 A WN P O ©O 00N O O~ WDN P O

4

THE DEPARTMENT OF STATE POLICE TO HAVE A CRI M NAL HI STORY CHECK
CONDUCTED AND REQUEST THAT THE DEPARTMENT OF STATE POLI CE FORWARD
H S OR HER FI NGERPRI NTS TO THE FEDERAL BUREAU OF | NVESTI GATI ON FOR
A NATI ONAL CRI M NAL HI STORY CHECK. THE DEPARTMENT OF STATE POLI CE
SHALL CONDUCT A CRIM NAL HI STORY CHECK AND REQUEST THE FEDERAL
BUREAU OF | NVESTI GATI ON TO MAKE A DETERM NATI ON OF THE EXI STENCE OF
ANY NATI ONAL CRI M NAL HI STORY PERTAI NI NG TO THE APPLI CANT. THE
DEPARTMENT OF STATE PCLI CE SHALL PROVI DE THE BOARD AND THE
APPLI CANT WTH A WRI TTEN REPORT OF THE CRI M NAL HI STORY CHECK
| NCLUDI NG ANY CRI M NAL HI STORY RECORD | NFORVATI ON ON THE APPLI CANT
MAI NTAI NED BY THE DEPARTMENT OF STATE POLI CE. THE DEPARTMENT OF
STATE POLI CE SHALL FORWARD THE RESULTS OF THE FEDERAL BUREAU OF
| NVESTI GATI ON DETERM NATI ON TO THE BOARD AND THE APPLI CANT. |F
THERE ARE ANY CHARGES FOR FI NGERPRI NTI NG, CONDUCTI NG THE CRI M NAL
H STORY CHECK, OR A FEDERAL BUREAU OF | NVESTI GATI ON DETERM NATI ON
UNDER THI S SUBSECTI ON, THE APPLI CANT REQUESTI NG THE CRI M NAL
H STORY CHECK SHALL PAY THOSE CHARGES. THE CRI M NAL HI STORY RECORD
I NFORMATI ON OBTAI NED UNDER THI' S SUBSECTI ON SHALL BE USED ONLY FOR
THE PURPOSE OF EVALUATI NG AN APPLI CANT' S QUALI FI CATI ONS FOR
LI CENSURE OR REQ STRATI ON FOR WH CH HE OR SHE HAS APPLI ED. A MEMBER
OF THE BOARD SHALL NOT DI SCLOSE THE REPORT OR | TS CONTENTS TO ANY
PERSON WHO IS NOT DI RECTLY | NVOLVED I N EVALUATI NG THE APPLI CANT' S
QUALI FI CATI ONS FOR LI CENSURE OR REG STRATI ON.

(4) —3)— Before granting a license, registration, specialty
certification, or a health profession specialty field |license to an
applicant, the board or task force to which the applicant applies

may do 1 of the follow ng:
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(a) Make an independent inquiry into the applicant's
conpliance with the requirenents described in subsection (2). If a
licensure or registration board or task force determ nes under
subsection (2)(b) that sanctions have been i nposed and are in force
at the tine of application, the board or task force shall not grant
a license or registration or specialty certification or health
prof ession specialty field |icense to the applicant.

(b) Require the applicant to secure froma nationa
associ ation or federation of state professional |icensing boards
certification of conpliance with the requirenents described in
subsection (2).

(5) 4— If, after issuing a license, registration, specialty
certification, or health profession specialty field |icense, a
board or task force or the departnent determ nes that sanctions
have been inposed against the licensee or registrant by a simlar
licensure or registration or specialty licensure or specialty
certification board as described in subsection (2)(b), the
di sci plinary subcommttee may i npose appropriate sanctions upon the
licensee or registrant. The licensee or registrant may request a
show cause hearing before a hearing exam ner to denonstrate why the
sanctions should not be inposed.

(6) 5)— An applicant for licensure, registration, specialty
certification, or a health profession specialty field |icense who
is or has been licensed, registered, or certified in a health
prof essi on or specialty by another state or country shall disclose
that fact on the application form

Sec. 16245. (1) An individual whose license is limted,
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suspended, or revoked under this part may apply to his or her board
or task force for a reinstatenent of a revoked or suspended |icense
or reclassification of alimted |license pursuant to section 16247
or 16249.

(2) An individual whose registration is suspended or revoked
under this part nmay apply to his or her board for a reinstatenent
of a suspended or revoked registration pursuant to section 16248.

(3) A board or task force shall reinstate a |license or
regi stration suspended for grounds stated in section —16223()
16221(J) upon paynent of the install nent.

(4) Except as otherw se provided in this subsection, in case
of a revoked |license or registration, an applicant shall not apply
for reinstatement before the expiration of 3 years after the
effective date of the revocation. In the case of a |license or
regi stration that was revoked for a violation of section
16221(b) (vii), a violation of section 16221(c)(iv) consisting of a
felony conviction, any other felony conviction involving a
control |l ed substance, or a violation of section —16223{(p)

16221(Q, an applicant shall not apply for reinstatenent before the
expiration of 5 years after the effective date of the revocation
The departnent shall return an application for reinstatenent

recei ved before the expiration of the applicable tinme period under
t hi s subsecti on.

(5) The departnent shall provide an opportunity for a hearing
before final rejection of an application for reinstatenent.

(6) Based upon the reconmendation of the disciplinary

subconm ttee for each health profession, the departnment shall adopt
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guidelines to establish specific criteria to be net by an applicant
for reinstatenment under this article or article 7. The criteria may
i nclude corrective nmeasures or renedial education as a condition of
reinstatenent. If a board or task force, in reinstating a |icense
or registration, deviates fromthe guidelines adopted under this
subsection, the board or task force shall state the reason for the
devi ation on the record.

(7) An individual who seeks reinstatenment or reclassification
of a license or registration pursuant to this section shall pay the
application processing fee as a reinstatenent or reclassification
fee. If approved for reinstatement or reclassification, the
i ndi vidual shall pay the per year license or registration fee for
the applicable license or registration period.

(8) AN | NDI VI DUAL WHO SEEKS REI NSTATEMENT OF A REVOKED OR
SUSPENDED LI CENSE OR RECLASSI FI CATI ON OF A LI M TED LI CENSE PURSUANT
TO TH S SECTI ON SHALL HAVE A CRIM NAL H STORY CHECK CONDUCTED | N
ACCORDANCE W TH SECTI ON 16174 AND SUBM T A COPY OF THE RESULTS CF
THE BACKGROUND CHECK TO THE BOARD W TH HI'S OR HER APPLI CATI ON FOR
REI NSTATEMENT OR RECLASSI FI CATI ON.

SEC. 20173A. (1) EXCEPT AS OTHERW SE PROVI DED I N SUBSECTI ON
(2), A HEALTH FACI LITY OR AGENCY THAT IS A NURSI NG HOVE, COUNTY
VEDI CAL CARE FACI LI TY, HOSPI CE, HOSPI TAL THAT PROVI DES SW NG BED
SERVI CES, HOVE FOR THE AGED, OR HOVE HEALTH AGENCY SHALL NOT
EMPLOY, | NDEPENDENTLY CONTRACT W TH, OR GRANT CLI NI CAL PRI VI LEGES
TO AN | NDI VI DUAL WHO REGULARLY HAS DI RECT ACCESS TO OR PROVI DES
DI RECT SERVI CES TO PATI ENTS OR RESI DENTS I N THE HEALTH FACI LITY OR
AGENCY AFTER THE EFFECTI VE DATE OF THE AMENDATORY ACT THAT ADDED
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THI'S SECTION | F THE | NDI VI DUAL SATI SFIES 1 OR MORE OF THE
FOLLOW NG

(A) HAS BEEN CONVI CTED OF A FELONY OR AN ATTEMPT OR CONSPI RACY
TO COWM T A FELONY, OTHER THAN A FELONY FOR A RELEVANT CRI ME
DESCRI BED UNDER 42 USC 1320A-7, UNLESS 15 YEARS HAVE LAPSED SI NCE
THE | NDI VI DUAL COVPLETED ALL OF THE TERMS AND CONDI TIONS OF H' S OR
HER SENTENCI NG, PARCLE, AND PROBATI ON FOR THAT CONVI CTI ON PRI OR TO
THE DATE OF APPLI CATI ON FOR EMPLOYMENT OR CLI NI CAL PRI VI LEGES OR
THE DATE OF THE EXECUTI ON OF THE | NDEPENDENT CONTRACT.

(B) HAS BEEN CONVI CTED OF A M SDEMEANOR, OTHER THAN A
M SDEMEANCR FOR A RELEVANT CRI ME DESCRI BED UNDER 42 USC 1320A-7,

I NVOLVI NG ABUSE, NEGLECT, ASSAULT, BATTERY, OR CRI M NAL SEXUAL
CONDUCT OR | NVOLVI NG FRAUD OR THEFT, A M SDEMEANOR UNDER PART 74,
OR A STATE OR FEDERAL CRI ME THAT | S SUBSTANTI ALLY SIM LAR TO A

M SDEMEANCR DESCRIBED IN THI S SUBDI VISION, WTH N THE 10 YEARS

| MVEDI ATELY PRECEDI NG THE DATE OF APPLI CATI ON FOR EMPLOYMENT OR

CLI NI CAL PRI VI LEGES OR THE DATE OF THE EXECUTI ON OF THE | NDEPENDENT
CONTRACT.

(©) HAS BEEN CONVI CTED OF A RELEVANT CRI ME DESCRI BED UNDER 42
USC 1320A-7.

(D) HAS BEEN THE SUBJECT OF A SUBSTANTI ATED FI NDI NG OF
NEGLECT, ABUSE, OR M SAPPROPRI ATI ON OF PROPERTY BY THE DEPARTNMENT
PURSUANT TO AN | NVESTI GATI ON CONDUCTED I N ACCORDANCE W TH 42 USC
13951 -3 OR 1396R

(E) 1'S THE SUBJECT OF AN ORDER CR DI SPCSI TI ON UNDER SECTI ON
16B OF CHAPTER | X OF THE CODE OF CRI M NAL PROCEDURE, 1927 PA 175,
MCL 769. 16B.

H03756' 05 (H- 2) KAO
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(2) EXCEPT AS OTHERW SE PROVI DED I N THI'S SUBSECTI ON AND
SUBSECTI ON (5), A HEALTH FACI LI TY OR AGENCY THAT IS A NURSI NG HOVE,
COUNTY MEDI CAL CARE FACI LI TY, HOSPI CE, HOSPI TAL THAT PROVI DES SW NG
BED SERVI CES, HOME FOR THE AGED, OR HOMVE HEALTH AGENCY SHALL NOT
EMPLOY, | NDEPENDENTLY CONTRACT W TH, OR GRANT PRI VI LEGES TO AN
| NDI VI DUAL WHO REGULARLY HAS DI RECT ACCESS TO OR PROVI DES DI RECT
SERVI CES TO PATI ENTS OR RESI DENTS | N THE HEALTH FACI LI TY OR AGENCY
AFTER THE EFFECTI VE DATE OF THE AMENDATORY ACT THAT ADDED THI S
SECTI ON UNTI L THE HEALTH FACI LI TY OR AGENCY COMPLI ES W TH
SUBSECTI ON (4). THI'S SUBSECTI ON AND SUBSECTI ON (1) DO NOT APPLY TO
ANY OF THE FOLLOW NG

(A) EXCEPT AS OTHERW SE PROVI DED UNDER THI'S SUBDI VI SI ON, AN
| NDI VI DUAL WHO | S EMPLOYED BY, UNDER | NDEPENDENT CONTRACT TO, OR
GRANTED CLI NI CAL PRI VI LEGES IN A HEALTH FACI LI TY OR AGENCY BEFORE
THE EFFECTI VE DATE OF THE AVENDATORY ACT THAT ADDED THI S SECTI ON.
AN 1 NDI VI DUAL WHO | S EXEMPT UNDER THI'S SUBDI VI SION |'S NOT LI M TED
TO WORKI NG W THI N THE HEALTH FACI LI TY OR AGENCY W TH WHI CH HE OR
SHE |'S EMPLOYED BY, UNDER | NDEPENDENT CONTRACT TO, OR GRANTED
CLI NI CAL PRI VI LEGES ON THE EFFECTI VE DATE OF THE AVENDATORY ACT
THAT ADDED THI'S SECTI ON. THAT | NDI VI DUAL MAY TRANSFER TO ANOTHER
HEALTH FACI LI TY OR AGENCY PROVI DED THAT A CRIM NAL HI STORY CHECK
BEI NG CONDUCTED | N ACCORDANCE W TH SUBSECTI ONS (1) AND (2) DOES NOT
| NDI CATE A PROHI Bl TED OFFENSE AS DESCRI BED UNDER SUBSECTION (1). I|F
AN 1 NDI VI DUAL WHO | S EXEMPT UNDER THI'S SUBDI VI SI ON | S SUBSEQUENTLY
CONVI CTED OF A CRI ME DESCRI BED UNDER SUBSECTI ON (1) (A) OR (B) OR
FOUND TO BE THE SUBJECT OF A SUBSTANTI ATED FI NDI NG DESCRI BED UNDER
SUBSECTI ON (1) (D) OR AN ORDER OR DI SPOSI TI ON DESCRI BED UNDER
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SUBSECTI ON (1) (E), OR 1S FOUND TO HAVE BEEN CONVI CTED OF A RELEVANT
CRI ME DESCRI BED UNDER SUBSECTI ON (1) (C), THEN HE OR SHE | S SUBJECT
TO THE REQUI REMENTS OF SUBSECTIONS (1) AND (2) AND MAY BE DENI ED
EMPLOYMENT OR MAY BE TERM NATED FROM EMPLOYMENT.

(B) AN I NDI VIDUAL WHO IS AN | NDEPENDENT CONTRACTOR W TH A
HEALTH FACI LI TY OR AGENCY THAT IS A NURSI NG HOVE, COUNTY MEDI CAL
CARE FACI LITY, HOSPICE, HOSPI TAL THAT PROVI DES SW NG BED SERVI CES,
HOVE FOR THE AGED, OR HOME HEALTH AGENCY | F THE SERVI CES FOR VHI CH
HE OR SHE IS CONTRACTED ARE NOT DI RECTLY RELATED TO THE PROVI SI ON
OF SERVI CES TO A PATI ENT OR RESI DENT OR | F THE SERVI CES FOR WH CH
HE OR SHE IS CONTRACTED DO ALLOW FOR DI RECT ACCESS TO THE PATI ENTS
OR RESI DENTS BUT ARE NOT PERFORMED ON AN ONGO NG BASI S. THI' S
EXCEPTI ON I NCLUDES, BUT IS NOT LI M TED TO, | NDEPENDENT CONTRACTCORS
WHO PROVI DE UTI LI'TY, MAI NTENANCE, CONSTRUCTI ON, OR COVMUNI CATI ONS
SERVI CES.

(3) AN I NDI VI DUAL WHO APPLI ES FOR EMPLOYMENT EI THER AS AN
EMPLOYEE OR AS AN | NDEPENDENT CONTRACTOR OR FOR CLI NI CAL PRI VI LEGES
WTH A HEALTH FACI LI TY OR AGENCY THAT I'S A NURSI NG HOVE, COUNTY
MEDI CAL CARE FACI LI TY, HOSPI CE, HOSPI TAL THAT PROVI DES SW NG BED
SERVI CES, HOVE FOR THE AGED, OR HOVE HEALTH AGENCY AND HAS RECEI VED
A GOCD FAI TH OFFER OF EMPLOYMENT, AN | NDEPENDENT CONTRACT, OR
CLI NI CAL PRI VI LEGES FROM THE HEALTH FACI LI TY OR AGENCY SHALL G VE
WRI TTEN CONSENT AT THE TI ME OF APPLI CATI ON FOR THE DEPARTMENT OF
STATE POLI CE TO CONDUCT A CRI M NAL HI STORY CHECK UNDER SUBSECTI ON
(4), ALONG W TH | DENTI FI CATI ON ACCEPTABLE TO THE DEPARTMENT OF
STATE PQLI CE.

(4) UPON RECEI PT OF THE WRI TTEN CONSENT AND | DENTI FI CATI ON
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REQUI RED UNDER SUBSECTI ON (3), A HEALTH FACILITY OR AGENCY THAT IS
A NURSI NG HOVE, COUNTY MEDI CAL CARE FACI LI TY, HOSPI CE, HOSPI TAL
THAT PROVI DES SW NG BED SERVI CES, HOVE FOR THE AGED, OR HOME HEALTH
AGENCY THAT HAS MADE A GOCD FAI TH OFFER OF EMPLOYMENT OR AN

| NDEPENDENT CONTRACT OR CLI NI CAL PRI VI LEGES TO THE APPLI CANT SHALL
MAKE A REQUEST TO THE DEPARTMENT OF STATE POLI CE TO CONDUCT A

CRI M NAL HI STORY CHECK ON THE APPLI CANT AND TO FORWARD THE

APPLI CANT" S FI NGERPRI NTS TO THE FEDERAL BUREAU OF | NVESTI GATI ON.
THE DEPARTMENT OF STATE PQOLI CE SHALL REQUEST THE FEDERAL BUREAU CF
I NVESTI GATI ON TO MAKE A DETERM NATI ON OF THE EXI STENCE OF ANY

NATI ONAL CRI M NAL HI STORY PERTAI NI NG TO THE APPLI CANT. THE

APPLI CANT SHALL PROVI DE THE DEPARTMENT OF STATE POLICE WTH A SET
OF FI NGERPRI NTS. THE REQUEST SHALL BE MADE | N A MANNER PRESCRI BED
BY THE DEPARTMENT OF STATE PCLI CE. THE HEALTH FACI LI TY OR AGENCY
SHALL MAKE THE WRI TTEN CONSENT AND | DENTI FI CATI ON AVAI LABLE TO THE
DEPARTMENT OF STATE POLI CE. THE HEALTH FACI LI TY OR AGENCY SHALL
MAKE A REQUEST TO THE DEPARTMENT TO CONDUCT A CHECK OF ALL RELEVANT
REGQ STRI ES ESTABLI SHED PURSUANT TO FEDERAL REGULATI ONS FOR ANY
SUBSTANTI ATED FI NDI NGS OF ABUSE, NEGLECT, OR M SAPPROPRI ATI ON OF
PROPERTY. |IF THERE | S A CHARGE FOR CONDUCTI NG THE CRI M NAL HI STORY
CHECK, THE CHARGE SHALL BE PAID BY OR REI MBURSED BY THE DEPARTMENT
W TH MEDI CAI D AND MEDI CARE FUNDI NG AS APPRCPRI ATE. THE HEALTH

FACI LI TY OR AGENCY SHALL NOT SEEK RElI MBURSEMENT FOR THE CHARGE FROM
THE I NDI VI DUAL WHO IS THE SUBJECT OF THE CRI M NAL H STORY CHECK.
THE DEPARTMENT OF STATE PCLI CE SHALL CONDUCT A CRIM NAL HI STORY
CHECK ON THE APPLI CANT NAMED I N THE REQUEST. THE DEPARTMENT OF
STATE POLI CE SHALL PROVI DE THE DEPARTMENT W TH A WRI TTEN REPORT CF
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THE CRIM NAL HI STORY CHECK CONDUCTED UNDER THI S SUBSECTION | F THE
REPORT CONTAI NS ANY CRI M NAL HI STORY RECORD | NFORMVATI ON. THE REPORT
SHALL CONTAI N ANY CRI M NAL HI STORY RECORD | NFORVATI ON ON THE

APPLI CANT NAI NTAI NED BY THE DEPARTMENT OF STATE POLICE. THE
DEPARTMENT OF STATE POLI CE SHALL PROVI DE THE RESULTS OF THE FEDERAL
BUREAU OF | NVESTI GATI ON DETERM NATI ON TO THE DEPARTMENT W THI N 30
DAYS AFTER THE REQUEST IS MADE. | F THE REQUESTI NG HEALTH FACI LI TY
OR ACENCY |'S NOT' A STATE DEPARTMENT OR AGENCY AND I F A CRI'M NAL
CONVICTION | S DI SCLOSED ON THE FEDERAL BUREAU OF | NVESTI GATI ON
DETERM NATI ON, THE DEPARTMENT SHALL NOTI FY THE HEALTH FACILITY OR
AGENCY AND THE APPLI CANT IN WRI TING OF THE TYPE OF CRI ME DI SCLOSED
ON THE FEDERAL BUREAU OF | NVESTI GATI ON DETERM NATI ON W THOUT

DI SCLOSI NG THE DETAI LS OF THE CRI ME. ANY CHARGES FOR FI NGERPRI NTI NG
OR A FEDERAL BUREAU OF | NVESTI GATI ON DETERM NATI ON UNDER THI S
SUBSECTI ON SHALL BE PAI D I N THE MANNER REQUI RED UNDER THI S

SUBSECTI ON.  THE NOTI CE SHALL | NCLUDE A STATEMENT THAT THE APPLI CANT
HAS A R GHAT TO APPEAL A DECI SI ON MADE BY THE HEALTH FACILITY OR
AGENCY REGARDI NG H' S OR HER EMPLOYMENT ELI G BI LI TY BASED ON THE

CRI M NAL BACKGROUND CHECK. THE NOTI CE SHALL ALSO | NCLUDE

I NFORVATI ON REGARDI NG WHERE TO FI LE AND DESCRI Bl NG THE APPELLATE
PROCEDURES ESTABLI SHED UNDER SECTI ON 20173B.

(5) I'F A HEALTH FACI LITY OR AGENCY THAT IS A NURSI NG HOVE,
COUNTY MEDI CAL CARE FACILITY, HOSPI CE, HOSPI TAL THAT PROVI DES SW NG
BED SERvVI CES, HOME FOR THE AGED, OR HOVE HEALTH AGENCY DETERM NES
I T NECESSARY TO EMPLOY OR GRANT CLI NI CAL PRI VI LEGES TO AN APPLI CANT
BEFORE RECEI VI NG THE RESULTS OF THE APPLI CANT' S CRIM NAL HI STORY
CHECK UNDER SUBSECTI ON (4), THE HEALTH FACILI TY OR AGENCY MAY
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CONDI TI ONALLY EMPLOY OR GRANT CONDI TI ONAL CLI NI CAL PRI VI LEGES TO
THE I NDI VI DUAL | F ALL OF THE FOLLOW NG APPLY:

(A) THE HEALTH FACI LI TY OR AGENCY REQUESTS THE CRI M NAL
H STORY CHECK UNDER SUBSECTI ON (4) UPON CONDI TI ONALLY EMPLOYI NG OR
CONDI TI ONALLY GRANTI NG CLI NI CAL PRI VI LEGES TO THE | NDI VI DUAL.

(B) THE I NDI VI DUAL SIGNS A STATEMENT | N WRI TI NG THAT | NDI CATES
ALL OF THE FOLLOW NG

(i) THAT HE OR SHE HAS NOT BEEN CONVI CTED OF 1 OR MORE OF THE
CRI MES THAT ARE DESCRI BED | N SUBSECTI ON (1) (A), (B), AND (C) WTHIN
THE APPLI CABLE TI ME PERI OD PRESCRI BED BY SUBSECTI ON (1) (A) AND (B).

(i) THAT HE OR SHE HAS NOT BEEN THE SUBJECT OF A SUBSTANTI ATED
FI NDI NG AS DESCRI BED | N SUBSECTI ON (1) (D) OR AN ORDER OR
DI SPCSI TI ON AS DESCRI BED UNDER SUBSECTI ON (1) (E).

(iii) THE | NDI VI DUAL AGREES THAT, |F THE | NFORMATI ON I N THE
CRI M NAL HI STORY CHECK CONDUCTED UNDER SUBSECTI ON (4) DOES NOT
CONFI RM THE | NDI VI DUAL' S STATEMENTS UNDER SUBPARAGRAPHS (i) AND (ii),
H S OR HER EMPLOYMENT OR CLI NI CAL PRI VI LEGES WLL BE TERM NATED BY
THE HEALTH FACI LI TY OR AGENCY AS REQUI RED UNDER SUBSECTI ON (1)
UNLESS AND UNTIL THE | NDI VI DUAL APPEALS AND CAN PROVE THAT THE
| NFORMATI ON | S | NCORRECT. THE HEALTH FACI LI TY OR AGENCY SHALL
PROVI DE A COPY OF THE RESULTS OF THE CRI M NAL HI STORY CHECK
CONDUCTED UNDER SUBSECTI ON (4) TO THE APPLI CANT.

(iv) THAT HE OR SHE UNDERSTANDS THE CONDI TI ONS DESCRI BED | N
SUBPARAGRAPHS (i), (ii), AND (iii) THAT RESULT I N THE TERM NATI ON OF
H S OR HER EMPLOYMENT OR CLI NI CAL PRI VI LEGES AND THAT THOSE
CONDI TI ONS ARE GOOD CAUSE FOR TERM NATI ON.

(6) ON THE EFFECTI VE DATE OF THE AMVENDATORY ACT THAT ADDED
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THI'S SECTI ON, THE DEPARTMENT SHALL DEVELOP AND DI STRI BUTE A MODEL
FORM FOR THE STATEMENT REQUI RED UNDER SUBSECTI ON (5)(B). THE
DEPARTMENT SHALL MAKE THE MODEL FORM AVAI LABLE TO HEALTH FACI LI TI ES
OR AGENCI ES SUBJECT TO THI'S SECTI ON UPON REQUEST AT NO CHARGE.

(7) |F AN I NDI VIDUAL |'S EMPLOYED AS A CONDI TI ONAL EMPLOYEE OR
AN | NDEPENDENT CONTRACTOR, OR |'S GRANTED CONDI TI ONAL CLI NI CAL
PRI VI LEGES UNDER SUBSECTI ON (5), AND THE REPORT DESCRI BED I N
SUBSECTI ON (4) DOES NOT CONFI RM THE | NDI VI DUAL' S STATEMENT UNDER
SUBSECTI ON (5) (B) (i) AND (ii), THE HEALTH FACI LI TY OR AGENCY SHALL
TERM NATE THE | NDI VI DUAL' S EMPLOYMENT OR CLI NI CAL PRI VI LEGES AS
REQUI RED BY SUBSECTI ON (1).

(8) AN I NDI VI DUAL WHO KNOW NGLY PROVI DES FALSE | NFORMATI ON
REGARDI NG CRI M NAL CONVI CTI ONS OR SUBSTANTI ATED FI NDI NGS ON A
STATEMENT DESCRI BED | N SUBSECTI ON (5)(B) (i) OR (ii) IS GULTY OF A
M SDEMEANOR PUNI SHABLE BY | MPRI SONVENT FOR NOT MORE THAN 93 DAYS OR
A FINE OF NOT MORE THAN $500. 00, OR BOTH,

(9) A HEALTH FACI LI TY OR AGENCY THAT IS A NURSI NG HOVE, COUNTY
MEDI CAL CARE FACI LI TY, HOSPI CE, HOSPI TAL THAT PROVI DES SW NG BED
SERVI CES, HOME FOR THE AGED, OR HOMVE HEALTH AGENCY SHALL USE
CRI M NAL HI STORY RECORD | NFORVATI ON OBTAI NED UNDER SUBSECTI ON ( 4)
OR (5) ONLY FOR THE PURPOSE OF EVALUATI NG AN APPLI CANT' S
QUALI FI CATI ONS FOR EMPLOYMENT, AN | NDEPENDENT CONTRACT, OR CLI NI CAL
PRI VI LEGES | N THE PCSI TI ON FOR WHI CH HE OR SHE HAS APPLIED AND FOR
THE PURPOSES OF SUBSECTI ONS (5) AND (7). A HEALTH FACI LITY OR
AGENCY OR AN EMPLOYEE OF THE HEALTH FACI LI TY OR AGENCY SHALL NOT
DI SCLOSE CRI' M NAL HI STORY RECORD | NFORMATI ON OBTAI NED UNDER
SUBSECTI ON (4) TO A PERSON WHO |'S NOT DI RECTLY | NVOLVED | N

H03756' 05 (H- 2) KAO



© 00 N o o0 B~ W N P

N N N N N N NN PR P P P R R R R Rk R
N~ o o0 A WN P O ©O 0N O O~ WDN P O

15

EVALUATI NG THE APPLI CANT' S QUALI FI CATI ONS FOR EMPLOYMENT, AN
| NDEPENDENT CONTRACT, OR CLINI CAL PRI VILEGES. AN | NDI VI DUAL WHO
KNOW NGLY USES OR DI SSEM NATES THE CRI M NAL HI STORY RECORD
| NFORMATI ON OBTAI NED UNDER SUBSECTI ON (4) IN VI OLATION OF TH' S
SUBSECTI ON |'S GUILTY OF A M SDEMEANOR PUNI SHABLE BY | MPRI SONVENT
FOR NOT MORE THAN 93 DAYS OR A FINE OF NOT MORE THAN $1, 000. 00, OR
BOTH. A PERSON WHO SUFFERS | NJURY AS A RESULT OF A VI OLATI ON OF
TH S SUBSECTI ON MAY BRING A ClVIL CAUSE OF ACTI ON FOR DAMAGES
AGAI NST THE PERSON WHO VI OLATES TH S SUBSECTI ON.  UPON WRI TTEN
REQUEST FROM ANOTHER HEALTH FACI LI TY OR AGENCY OR ADULT FOSTER CARE
FACI LI TY THAT |'S CONSI DERI NG EMPLOYI NG, | NDEPENDENTLY CONTRACTI NG
W TH, OR GRANTI NG CLI NI CAL PRI VI LEGES TO AN | NDI VI DUAL, A HEALTH
FACI LI TY OR AGENCY OR ADULT FOSTER CARE FACI LI TY THAT HAS OBTAI NED
CRI M NAL HI STORY RECORD | NFORMVATI ON UNDER THI S SECTI ON ON THAT
| NDI VI DUAL SHALL SHARE, W TH THE CONSENT OF THE APPLI CANT, THE
| NFORMATI ON W TH THE REQUESTI NG HEALTH FACI LI TY OR AGENCY OR ADULT
FOSTER CARE FACI LI TY. EXCEPT FOR A KNOW NG OR | NTENTI ONAL RELEASE
OF FALSE | NFORMATI ON, A HEALTH FACI LI TY OR AGENCY OR ADULT FOSTER
CARE FACI LI TY HAS NO LI ABI LI TY | N CONNECTI ON W TH THE RELEASE OF
CRI M NAL HI STORY RECORD | NFORMVATI ON UNDER THI S SUBSECTI ON.

(10) AS A CONDI TI ON OF CONTI NUED EMPLOYMENT, EACH EMPLOYEE,
| NDEPENDENT CONTRACTOR, OR | NDI VI DUAL GRANTED CLI NI CAL PRI VI LEGES
SHALL AGREE I N VR TI NG TO REPORT TO THE HEALTH FACI LI TY OR AGENCY
| MVEDI ATELY UPON El THER OF THE FOLLOW NG

(A) BEI NG CONVI CTED OF 1 OR MORE OF THE CRI M NAL OFFENSES
LI STED I N SUBSECTI ON (1) (A), (B), AND (C).

(B) BEING THE SUBJECT OF A SUBSTANTI ATED FI NDI NG OF NEGLECT,

H03756' 05 (H- 2) KAO
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House Bill No. 5168 (H 2) as anmended Decenber 6, 2005

ABUSE, OR M SAPPROPRI ATI ON OF PROPERTY AS DESCRI BED | N SUBSECTI ON

(1) (D).

(©) BEING THE SUBJECT OF AN ORDER OR DI SPCSI TI ON DESCRI BED

UNDER SUBSECTI ON (1) (E)

(11) I'N ADDI TI ON TO SANCTI ONS SET FORTH I N SECTI ON 20165, A
LI CENSEE, OMNER, ADM NI STRATOR, OR OPERATOR OF A NURSI NG HOME,

COUNTY MEDI CAL CARE FACILITY, [HOSPICE, HOSPI TAL THAT PROVI DES SW NG BED
SERVI CES, HOVE FOR THE AGED, OR HOVE HEALTH ACGENCY] WHO KNOW NGLY

AND W LLFULLY FAILS TO CONDUCT THE CRI M NAL HI STORY CHECKS AS

REQUI RED UNDER THI' S SECTION | S GQUILTY OF A M SDEMEANOR PUNI SHABLE
BY | MPRI SONMVENT FOR NOT' MORE THAN 1 YEAR OR A FI NE OF NOT MORE THAN

$5, 000. 00, OR BOTH.

(12) WTH N 1 YEAR AFTER THE EFFECTI VE DATE OF THE AMENDATORY
ACT THAT ADDED THI S SECTI ON, THE DEPARTMENT SHALL SUBM T A WRI TTEN

REPORT TO THE LEGQ SLATURE REGARDI NG EACH OF THE FOLLOW NG

(A) THE | MPACT AND EFFECTI VENESS OF THI S AMENDATORY ACT.

(B) THE FEASIBI LI TY OF | MPLEMENTI NG CRI M NAL HI STORY CHECKS ON
VOLUNTEERS VWHO WORK I N THOSE HEALTH FACI LI TI ES OR AGENCI ES AND ON
THOSE

STATE AGENCY EMPLOYEES WHO ARE | NVOLVED I N THE LI CENSI NG OF

HEALTH FACI LI TI ES OR AGENCI ES AND REGULATI ON OF THOSE EMPLOYEES.

(© THE AMOUNT OF MEDI CAI D AND MEDI CARE FUNDI NG UTI LI ZED TO
PAY FOR OR RElI MBURSE CHARGES FOR CONDUCTI NG CRI M NAL HI STORY CHECKS

I N ACCORDANCE WTH THI S SECTI ON AND THE AMOUNT REMAI NI NG OF
FUNDS.

(13) WTH' N 3 YEARS AFTER THE EFFECTI VE DATE OF THI S SECTI ON,

THOSE

THE DEPARTMENT SHALL SUBM T A WRI TTEN REPORT TO THE LEGQ SLATURE

OUTLI NI NG A PLAN TO COVER THE COSTS OF THE CRI M NAL HI STORY
REQUI RED UNDER THI' S SECTI ON | F FEDERAL FUNDI NG I S NO LONGER
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AVAI LABLE OR IS | NADEQUATE TO COVER THOSE COSTS.

(14) AS USED IN THI S SECTI ON:

(A) "ADULT FOSTER CARE FACI LI TY" MEANS AN ADULT FOSTER CARE
FACI LI TY LI CENSED UNDER THE ADULT FOSTER CARE FACI LI TY LI CENSI NG
ACT, 1979 PA 218, MCL 400.701 TO 400. 737.

(B) "DIRECT ACCESS" MEANS ACCESS TO A PATI ENT OR RESI DENT OR
TO A PATIENT' S OR RESI DENT' S PROPERTY, FI NANCI AL | NFORVATI ON,

MVEDI CAL RECORDS, TREATMENT | NFORMATI ON, OR ANY OTHER | DENTI FYI NG
I NFORVATI ON.

(© "HOVE HEALTH AGENCY" MEANS A PERSON CERTI FI ED BY MEDI CARE
WHOSE BUSI NESS |'S TO PROVI DE TO | NDI VI DUALS I N THEI R PLACES OF
RESI DENCE OTHER THAN I N A HCSPI TAL, NURSI NG HOVE, OR COUNTY MEDI CAL
CARE FACILITY 1 OR MORE OF THE FOLLOWN NG SERVI CES:  NURSI NG
SERVI CES, THERAPEUTI C SERVI CES, SCCI AL WORK SERVI CES, HOVEMAKER
SERVI CES, HOVE HEALTH Al DE SERVI CES, OR OTHER RELATED SERVI CES.

(D) "1 NDEPENDENT CONTRACT" MEANS A CONTRACT ENTERED | NTO BY A
HEALTH FACI LI TY OR AGENCY W TH AN | NDI VI DUAL WHO PROVI DES THE
CONTRACTED SERVI CES | NDEPENDENTLY OR A CONTRACT ENTERED | NTO BY A
HEALTH FACI LI TY OR AGENCY W TH AN ORGANI ZATI ON OR AGENCY THAT
EMPLOYS OR CONTRACTS W TH AN | NDI VI DUAL AFTER COVPLYI NG W TH THE
REQUI REMENTS OF THI S SECTI ON TO PROVI DE THE CONTRACTED SERVI CES TO
THE HEALTH FACI LITY OR AGENCY ON BEHALF OF THE ORGANI ZATI ON OR
AGENCY.

(E) "MEDI CARE' MEANS BENEFI TS UNDER THE FEDERAL MEDI CARE
PROGRAM ESTABLI SHED UNDER TI TLE XVI 11 OF THE SOCI AL SECURI TY ACT,
42 USC 1395 TO 1395GEG

SEC. 20173B. (1) THE DEPARTMENT SHALL ESTABLI SH AN EMPLOYMENT
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ELI G BI LI TY APPEAL BOARD. THE APPEAL BOARD SHALL CONSI ST OF THE
FOLLON NG MEMBERS APPO NTED BY THE GOVERNOR

(A) TWDO REPRESENTATI VES OF THE DEPARTMENT' S BUREAU OF HEALTH
SYSTEMS WHO DEAL PRI MARI LY W TH THE LI CENSI NG OF HEALTH FACI LI TI ES.

(B) TWO REPRESENTATI VES OF THE DEPARTMENT OF HUMAN SERVI CES
WHO DEAL PRI MARI LY W TH THE LI CENSI NG OF ADULT FOSTER CARE
FACI LI TIES AND HOVES FOR THE AGED.

(C) TWO MEMBERS REPRESENTI NG THE PUBLI C.

(D) ONE MEMBER REPRESENTI NG PROVI DERS.

(E) ONE MEMBER REPRESENTI NG ORGANI ZED LABOR GROUPS.

(F) ONE MEMBER REPRESENTI NG CONSUVERS OF LONG TERM CARE
SERVI CES.

(2) EXCEPT AS OTHERW SE PROVI DED UNDER SUBSECTI ON (4), THE
APPEAL BOARD SHALL HEAR AND DECI DE APPLI CATI ONS FOR APPEAL FROM
| NDI VI DUALS WHO HAVE BEEN DI SQUALI FI ED FROM OR DENI ED EMPLOYMENT BY
A HEALTH FACI LI TY OR AGENCY THAT IS A NURSI NG HOVE, COUNTY MEDI CAL
CARE FACI LI TY, HOSPI CE, HOSPI TAL THAT PROVI DES SW NG BED SERVI CES,
HOME FOR THE AGED, OR HOVE HEALTH AGENCY, OR BY AN ADULT FOSTER
CARE FACI LI TY, BASED ON A CRI M NAL BACKGROUND CHECK CONDUCTED
PURSUANT TO SECTI ON 20173 OR 20173A.

(3) MEMBERS OF THE APPEAL BOARD SHALL SERVE FOR TERMS OF 3
YEARS OR UNTIL A SUCCESSOR |'S APPOI NTED, WH CHEVER | S LATER, EXCEPT
THAT OF THE MEMBERS FI RST APPO NTED 3 SHALL SERVE 3 YEARS, 3 SHALL
SERVE 2 YEARS, AND 3 SHALL SERVE 1 YEAR |F A VACANCY OCCURS ON THE
APPEAL BOARD, THE GOVERNOR SHALL MAKE AN APPO NTMENT FOR THE
UNEXPI RED TERM | N THE SAME MANNER AS THE ORI G NAL APPO NTMENT.
MEMBERS OF THE APPEAL BOARD SHALL SERVE W THOUT COVPENSATI ON.
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HONEVER, MEMBERS COF THE APPEAL BOARD MAY BE REI MBURSED FOR THEI R
ACTUAL AND NECESSARY EXPENSES | NCURRED | N THE PERFORMANCE OF THEI R
OFFI Cl AL DUTI ES AS MEMBERS OF THE APPEAL BOARD.

(4) AN I NDI VI DUAL WHO HAS BEEN CONVI CTED OF A RELEVANT CRI ME
AS DESCRI BED UNDER SECTI ON 20173A(1) (C) DOES NOT HAVE A RIGHT TO
APPEAL A DENTAL OF H'S OR HER EMPLOYMENT WTH A HEALTH FACI LI TY OR
AGENCY THAT 1S A NURSI NG HOVE, COUNTY MEDI CAL CARE FACI LI TY,

HOSPI CE, HOSPI TAL THAT PROVI DES SW NG BED SERVI CES, HOVE FOR THE
AGED, OR HOVE HEALTH AGENCY. AN | NDI VI DUAL VWHO HAS BEEN CONVI CTED
OF A FELONY, OTHER THAN THAT DESCRI BED UNDER SECTI ON 20173A(1) (O,

I NVOLVI NG ABUSE, NEGLECT, ASSAULT, BATTERY, OR CRI M NAL SEXUAL
CONDUCT OR | NVOLVI NG FRAUD OR THEFT AGAI NST A VULNERABLE ADULT AS
THAT TERM | S DEFI NED IN SECTI ON 145M OF THE M CHI GAN PENAL CODE,
1931 PA 328, MCL 750.145M OR A STATE OR FEDERAL CRI ME THAT | S
SUBSTANTI ALLY SIM LAR TO A FELONY DESCRIBED IN TH S SUBDI VI SI ON,
DOES NOI' HAVE THE RI GHT TO APPEAL A DENIAL OF H'S OR HER EMPLOYMENT
WTH A HEALTH FACI LI TY DESCRI BED UNDER THI S SUBSECTI ON UNLESS 3
YEARS HAVE LAPSED SI NCE HE OR SHE COWPLETED ALL OF THE SENTENCI NG
REQUI REMENTS, | NCLUDI NG PROBATI ON, PARCLE, AND RESTI TUTI ON FOR THAT
CONVI CTI ON.

(5) THE DEPARTMENT MAY CHARGE A FEE TO COVER THE COST OF THE
APPEAL.

(6) THE DEPARTMENT SHALL PROMULGATE RULES TO | MPLEMENT THI S
SECTI ON. THE DEPARTMENT MAY PROMULGATE RULES TO PROVI DE FOR AN
EXPEDI TED ADM NI STRATI VE APPEALS PROCESS FOR CERTAI N NONVI OLENT
CRI MES. THE APPEAL BOARD SHALL HEAR ALL APPEALS W THI N 60 DAYS OF
RECEI VI NG THE APPLI CATI ON. | F THE APPEAL BQARD FI NDS UPON CLEAR AND
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CONVI NCI NG EVI DENCE THAT THE | NDI VI DUAL WAS WRONGFULLY DI SQUALI FI ED
FROM OR DENI ED EMPLOYMENT, THE APPEAL BOARD MAY GRANT THE APPELLANT
A CERTI FI CATE OF EMPLOYABI LI TY. THE APPEAL BOARD MAY | MPOSE ANY
CONDI TI ONS OR LI M TATI ONS ON THAT CERTI FI CATE AS | T DETERM NES
NECESSARY TO PROTECT THE HEALTH AND SAFETY OF PATI ENTS OR RESI DENTS
W THI N THOSE FACI LI TI ES DESCRI BED UNDER SUBSECTI ON ( 2) .

Enacting section 1. (1) Section 20173 of the public health
code, 1978 PA 368, MCL 333.20173, is repealed effective 60 days
after the departnent secures the necessary federal approval or
wai ver, and files a witten notice, as provided under subsection
(2).

(2) Section 20173a of the public health code, 1978 PA 368, MCL
333.20173a, as added by this anendatory act, takes effect 60 days
after the departnment secures the necessary federal approval or
wai ver to utilize federal funds to enable the departnent to pay for
or reinburse for the costs incurred by those facilities for
requesting a national crimnal history check to be conducted by the
federal bureau of investigation and files with the secretary of
state a witten notice that the federal approval or waiver has been
secur ed.

(3) Section 20173b of the public health code, 1978 PA 368, MCL
333.20173b, as added by this anendatory act, takes effect the date

this anendatory act is enacted.
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