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SENATE BILL No. 21
o

SENATE BILL No. 21

January 21, 2003, Introduced by Senators SCOTT, LELAND, BRATER, BARCIA, BASHAM,
JACOBS, EMERSON, CLARK-COLEMAN, SCHAUER, CHERRY, GOSCHKA and
JOHNSON and referred to the Committee on Banking and Financial Institutions.

A bill to regulate deferred deposit |oans for issued checks;
To provide for licensing and fees; to prescribe the powers and
duties of certain state agencies and officials; and to provide
for penalties.

THE PECPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 1. This act shall be known and may be cited as the
"deferred deposit |oan act".

Sec. 2. As used in this act:

(a) "Applicant” nmeans a person seeking a license under this
act .

(b) "Check" means a personal check signed by the issuer and
made payable to a deferred deposit | oan |icensee.

(c) "Comm ssioner” neans the conm ssioner of the office of
financial and insurance services in the departnment of consuner

and industry services.
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(d) "Deferred deposit |oan" nmeans a transaction under a
written agreenment between a |icensee and the issuer of a check in
which the licensee, for a fee, service charge, or other
consi deration, accepts a check dated on the date it was witten
and agrees to hold it for a period of days before deposit or
presentnent, or accepts a check dated subsequent to the date it
was witten, and agrees to hold the check for deposit until the
date witten on the check.

(e) "Licensee" neans a person licensed by the conm ssioner
under this act.

(f) "Ofice" nmeans the office of financial and insurance
servi ces.

(g) "Person" neans an individual, partnership, association,
corporation, limted liability conmpany, or other legal entity
except a governnental agency.

Sec. 3. (1) Except as provided in section 4, a person shal
not engage in the business of providing deferred deposit |oans
for consideration without first obtaining a |license under this
act .

(2) The conmi ssioner shall maintain a list of |icensees,
whi ch shall be available to interested persons and the public.
The conmmi ssioner shall create a toll-free tel ephone numnber
t hrough which a person may obtain information about |icensees and
t he conpl ai nt process.

(3) The comm ssioner shall establish a conplaint process
t hrough whi ch an aggrieved person or any nenber of the public my

file a conplaint against a |licensee or nonlicensee who viol ates
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this act. The comm ssioner shall hold hearings upon the request
of a party to the conplaint, make findings of fact, and
conclusions of law. The conmm ssioner may issue cease and desi st
orders, refer the matter to the appropriate | aw enforcenent
agency for prosecution under this act, or suspend or revoke a
license granted under this act.

Sec. 4. (1) Except as provided in subsection (3), this act
does not apply to the cashing of checks by any of the follow ng:

(a) A state or national chartered bank or a state or federa
chartered credit union, savings and | oan association, or savings
bank.

(b) A departnment or agency of a state or the United States.

(c) A foreign bank agency, as defined in section 1202 of the
banki ng code of 1999, 1999 PA 276, MCL 487.11202.

(2) This act does not apply to the receipt of noney by an
i ncorporated tel egraph conpany at an office of the conpany for
i medi ate transmi ssion by tel egraph.

(3) To the extent that a bank, savings and | oan associ ati on,
savi ngs bank, credit union, or other state or federally regul ated
financial institution is exenpt by other state or federal |aws
fromthis act regarding limtations on interest and rates, al
ot her provisions of this act apply except the requirenment of
| i censi ng.

Sec. 5. (1) A person seeking a license to engage in the
busi ness of providing deferred deposit |oans in this state shal
file an application with the comm ssioner in witing and under

oath that includes all of the foll ow ng:
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(a) The name and exact address of the applicant and the nane
and address of 1 of the follow ng:

(i) I'f the applicant is a corporation, its officers and
directors.

(i) If the applicant is an association, its officers and
directors.

(iii) I'f the applicant is a partnership, its partners.

(iv) If the applicant is a limted liability company, either
its manager or managers if nmanaged by a manager or nmanagers, or
its menbers.

(v) If the applicant is any other legal entity, its nanager
or other person designated to control the operation of that |ega
entity.

(b) A copy of a certificate of an assuned nane, if
appl i cabl e.

(c) One of the follow ng, as applicable:

(i) If the applicant is a corporation, a copy of the articles
of incorporation and byl aws.

(i) I'f the applicant is a partnership, a copy of any
partnershi p agreenent and partnership certificate.

(iit) I'f the applicant is alimted liability conmpany, a copy
of the articles of organization and operating agreenent.

(iv) If the applicant is an association, a copy of any
organi zati onal docunments of the association

(2) At the time of filing an application, an applicant shal
do all of the follow ng:

(a) Pay to the office a nonrefundable Iicense fee of $500.00
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for 1 business |ocation, and $250. 00 for each additional business
| ocati on.

(b) Furnish financial statenents to the office, in a form
satisfactory to the conm ssioner, showi ng the applicant has
wor ki ng capital in excess of $5,000.00 for each of the
applicant's business |locations and cash in excess of $25, 000. 00.

(c) Furnish a $50,000.00 surety bond for each of the
applicant's business |locations issued by a bondi ng conmpany or
i nsurance conpany authorized to do business in this state and in
a formsatisfactory to the comm ssioner, to secure the
performance of the obligations of the applicant with respect to
the receipt of noney in connection with the cashing of checks.

(d) File an appointnent of the conm ssioner as the agent for

service of process in this state.

Sec. 6. After an applicant files an application and
conplies with section 5(2), the conm ssioner shall investigate
the financial responsibility, financial and business experience,

and character and general fitness of the applicant. [If the
commi ssioner finds these factors and qualities nmeet the
requirenents of this act and reasonably warrant the belief that
the applicant's business will be conducted honestly, fairly,
equitably, carefully, efficiently, and in a nmanner comrandi ng t he
confidence and trust of the community, the conmm ssioner shal
issue to the person a license to engage in the business of
provi ding deferred deposit | oans.

Sec. 7. On or before January 1 of each year, a l|licensee

shall pay a license renewal fee of $250.00 for its principa
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busi ness | ocation, and $100.00 for each additional business
| ocation, and submit a renewal application in the form prescribed
by the conm ssioner. The conm ssioner shall renew the |license
if, after considering all relevant factors and any conmments or
conpl aints about the |icensee, the comm ssioner determ nes the
licensee is in conpliance with this act.

Sec. 8. (1) A licensee shall conduct the business of
provi di ng deferred deposit |oans only at | ocations approved by
t he conm ssi oner.

(2) Alicense issued under this act is not transferable, but
with the prior witten approval of the conm ssioner, a |licensee
may change its nane or principal address.

Sec. 9. (1) The conm ssioner shall not deny, suspend, or
revoke a license issued under this act before notice is sent to
the applicant or licensee setting forth in witing the reasons
for the denial, suspension, or revocation. Wthin 5 days after
recei pt of the notice, the applicant or licensee may make witten
dermand for a hearing. The comm ssioner shall hear and determ ne
the matter as provided under the adm nistrative procedures act of
1969, 1969 PA 306, MCL 24.201 to 24.328. The applicant or
i censee may appeal the order of the comm ssioner within 30 days
fromthe date of the order to the circuit court as provided under
the adm ni strative procedures act of 1969, 1969 PA 306,

MCL 24.201 to 24.328. |If an appeal is taken from an order
revoking a license, the effect of the order may be stayed by the
court pending the final determ nation of the appeal

(2) The comm ssioner may conduct investigations and hearings
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as the conm ssioner considers necessary to determ ne whet her a
| icensee or other person has violated this act, or whether a
I i censee has conducted business in a manner that justifies
suspensi on or revocation of its |icense.

(3) The comm ssioner may subpoena witnesses, docunents,
papers, books, records, and other evidence in a matter over which
t he conm ssioner has jurisdiction, control, or supervision. The
conmi ssi oner may adm nister oaths and affirmations to a person
whose testinony is required.

Sec. 10. The comm ssioner shall pronmulgate rules that are
necessary for the admnistration of this act under the
adm ni strative procedures act of 1969, 1969 PA 306, MCL 24.201 to
24. 328.

Sec. 11. (1) A licensee shall naintain accurate and
conpl ete books, accounts, and records of its deferred deposit
| oan business in a formsatisfactory to the office, and shal
preserve the books, accounts, and records for not |less than 3
years.

(2) No later than March 1 of each year, a licensee shall file
with the comm ssioner an annual report that includes all of the
fol | ow ng:

(a) The resources, assets, and liabilities of the |icensee at
t he begi nning and the end of the reporting period.

(b) The incone, expense, gain, loss, and a reconciliation of
surplus or net worth with the bal ance sheets, and the ratios of
the profits to the assets reported.

(c) The total nunber of deferred deposit | oans nmade in the
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cal endar year ending as of Decenber 31 of the previous year.

(d) The total nunber of |oans outstanding as of Decenber 31
of the previous year.

(e) The mnimum maxi nrum and average dol |l ar anount of checks
whose deposits were deferred in the cal endar year ending as of
Decenber 31 of the previous year.

(f) The average annual percentage rate and the average nunber
of days a deposit of a check is deferred during the cal endar year
endi ng as of Decenber 31 of the previous year.

(g) The total number and dollar anount of returned checks,
the total nunber and dollar anount of checks recovered, and the
total nunber and doll ar amount of checks charged off during the
cal endar year ending as of Decenber 31 of the previous year.

(h) Verification that the |icensee has not used the crimna
process or caused the crimnal process to be used in the
coll ection of any deferred deposit | oans or used any civil
process to collect the paynent of deferred paynent |oans not
generally available to creditors to collect on loans in default

during the cal endar year ending as of Decenber 31 of the previous

year.
(i) A copy of the licensee's standard deferred deposit |oan
agr eenent .
(j) A copy of the licensee's schedul e of fees and charges.
Sec. 12. (1) Awitten agreenent is required for a deferred
deposit |l oan transaction, signed by both the issuer of the check

and the licensee accepting the check. The licensee shall provide

a copy of the witten agreenent to the issuer.
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(2) Awitten agreenent shall authorize the |licensee to defer
presentnent or negotiation of the check until a specific date
that is not later than 31 cal endar days followi ng the date of the
transacti on.

(3) Awitten agreenent shall include all of the follow ng
i nformati on:

(a) The name, address, phone nunber of the |icensee naking
the deferred deposit |oan, and the nane and title of the
i ndi vi dual enpl oyee who signs the agreenment on behalf of the
i censee.

(b) An item zation of the fees and interest charges to be
paid by the consuner.

(c) Disclosures required by the truth in I ending act, title
of Public Law 90-321, 15 U.S.C. 1601 to 1608, 1610 to 1613, 1615,
1631 to 1635, 1637 to 1649, and 1661 to 1667f, regardl ess of
whet her that act applies to deferred deposit | oans.

(d) Disclosures required under any other laws of this state.

(e) A clear description of the consuner's paynent obligation
under the | oan.

(f) A schedule of all fees and charges associated with the
| oan and include an exanple of the anpbunts the issuer would pay
based on the anount of the | oan.

(g) A description of the process an issuer nmay use to file a
conpl aint agai nst a |icensee.

Sec. 13. A licensee of a deferred deposit |oan transaction
shall provide the followng notice in a prom nent place on each

deferred deposit | oan agreenent in at |east 10-point type:
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"(A) A DEFERRED DEPCSI T LOAN TRANSACTI ON | S NOT | NTENDED TO
MEET LONG TERM FI NANCI AL NEEDS.

(B) YOU SHOULD USE A DEFERRED DEPOSI T LOAN TRANSACTI ON ONLY
TO MEET SHORT- TERM CASH NEEDS

(C THE LI CENSEE CANNOT USE ANY CRI M NAL PROCESS TO COLLECT
ANY DEFERRED DEPOSI T LOAN. ".

Sec. 14. (1) In addition to an adm nistration fee of $5.00
per deferred deposit loan, a |icensee may charge a service fee
for each deferred deposit |oan transaction that does not exceed
an anmount that would equate to a 25% annual interest rate on the
anount paid by the licensee to the issuer of the check.

(2) Alicensee shall not charge or collect any other fees or
charges for a deferred deposit | oan transaction

Sec. 15. (1) A deferred deposit |oan shall have a m ni mum
termof no less than 2 weeks and an issuer is permtted to nake
partial paynents on the loan at any tine, w thout charge.

(2) The maxi num amount of the deferred deposit |oan shal
not exceed $500. 00 and not be | ess than $50. 00.

(3) After each paynment nade, in full or in part, on any
| oan, the licensee shall give to the person naki ng the paynent a
signed, dated recei pt show ng the anount paid and the bal ance due
on the | oan.

(4) Upon receipt of the check fromthe issuer for a deferred
deposit loan, the licensee shall inmmediately stanp the back of
the check with an endorsenent that states: "This check is being
negoti ated as part of a deferred deposit | oan and any hol der of

this check takes it subject to all clainms and defenses of the
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maker.".

(5) A check witten by a consunmer in a deferred deposit |oan
shal | be nade payable to the |licensee.

Sec. 16. (1) A licensee shall not have nore than 1
out standi ng deferred deposit | oan transaction with any issuer at
the sane tinme, and the face value of the deferred deposit |oan
shal | not exceed $500. 00, exclusive of the service fee authorized
by section 14.

(2) Alicensee providing a deferred deposit |oan transaction
shall provide the follow ng notice in a prom nent place on each
deferred deposit | oan agreenent in at |east 10-point type:

"STATE LAW PROHI BI TS YOU FROM HAVI NG OQUTSTANDI NG AT ANY 1
TI ME DEFERRED DEPCOSI T LOANS TOTALI NG MORE THAN $500. 00 ( EXCLUDI NG
APPLI CABLE SERVI CE FEES). FAILURE TO OBEY TH S LAW COULD CREATE
FI NANCI AL HARDSHI P FOR YOU AND YOUR FAM LY. ".

(3) An issuer shall not use the proceeds of a deferred
deposit loan to renew, extend, refinance, or consolidate a
preexi sting deferred deposit |oan transaction.

Sec. 17. (1) After an issuer of a check has conpleted a
deferred deposit | oan transaction with a licensee, the issuer
shall not enter into a new agreenent for a deferred deposit | oan
with that |licensee for at |east 24 hours.

(2) Alicensee shall not enter into a deferred deposit |oan
transaction with an issuer of a check if the issuer has any
out standi ng deferred deposit | oan transactions with the |icensee
or with any other licensee. A licensee shall require an issuer

of a check to represent in witing that the issuer does not have
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any outstanding deferred deposit |oan transactions with the
licensee or with any other |icensee.

(3) Alicensee shall also take such other actions,
including, but not limted to, electronic searches, to ensure
that an issuer is in conpliance with this section.

Sec. 18. A licensee shall pay the proceeds froma deferred
deposit loan transaction to the issuer of the check in the form
of the |icensee's business check, noney order, or cash. A
Iicensee shall not charge any additional fee for cashing the
i censee' s busi ness check.

Sec. 19. Before a |icensee may negotiate or present a check
for paynment, the licensee shall endorse the check with the actua
name under which the |icensee is doing business.

Sec. 20. The issuer of a check has the right to redeemthe
check froma |icensee holding the check at any tinme before the
negoti ati on or presentnment of the check by paying the full anopunt
of the check in the formof cash or its equivalent.

Sec. 21. A licensee may contract for and collect a returned
check charge not to exceed $25.00. A licensee shall not collect
any other fees for a returned check or the default by an issuer
under a deferred deposit | oan agreenent.

Sec. 22. A licensee offering deferred deposit |oan
transactions shall post at the point of sale a notice of the
charges inposed for deferred deposit |oan transactions.

Sec. 23. (1) The issuer of a check held in connection with
a deferred deposit |oan transaction may rescind the transaction

at no cost and for any reason if the issuer, not later than 5
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p.m on the business day following the date of the transaction,
delivers to the licensee cash or a cash equivalent in an anount
equal to the amount of the issuer's check.

(2) The issuer of a check who enters into a deferred deposit
| oan agreenent is not subject to any crimnal penalty for
entering into the agreenent and is not subject to any crim nal
penalty in the event the issuer's check is dishonored, unless the
account on which the check was witten was cl osed on the date of
the transaction or before the agreed-upon negoti ati on date.

Sec. 24. A licensee nay conduct any other types of business
allowed by law at a | ocation where the licensee offers deferred
deposit | oans.

Sec. 25. A licensee shall not engage in unfair or deceptive
acts, practices, or advertising in connection with a deferred
deposit |oan transaction.

Sec. 26. A person injured by a licensee's violation of this
act may maintain a civil cause of action against the |licensee and
may recover actual danmages and an anobunt equal to tw ce the
service fee paid in connection with each deferred deposit |oan
transaction that is found to violate this act, plus reasonable
attorney fees.

Sec. 27. (1) Alicensee that violates this act is guilty of
a m sdeneanor puni shable by inprisonnent for not nore than 90
days or a fine of not nore than $1, 000.00, or both.

(2) Each transaction conducted in violation of this act is a
separate violation under subsection (1).

Sec. 28. The attorney general has the same powers and
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1 authority in enforcing this act as provided for under the

2 M chigan consuner protection act, 1976 PA 331, MCL 445.901 to
3 445.922.
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