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SB- 0357, As Passed Senate, June 24, 2003

SUBSTI TUTE FOR
SENATE BILL NO 357

A bill to require certain restrictions on the transm ssion
of unsolicited commercial e-mail; to allow recipients of e-nai
to be excluded fromreceiving future e-mail; to prescribe the

powers and duties of certain state agencies; and to provide

penal ti es and renedi es.

Sec.

THE PEOPLE OF THE STATE OF M CH GAN ENACT

1. This act shall be known and nmay be cited as the

"electronic mail solicitation act".

Sec.

(a)

2. As used in this act:

"Commercial” neans for the purpose of pronoting the sale,

| ease, or exchange of goods, services, or real property.

(b)

"Conput er networ k"™ neans 2 or nore conputers that are

i nterconnected to exchange el ectronic nessages, files, data, or

ot her information.

(c)

"Departnent” neans the departnent of consuner and
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i ndustry services.

(d) "E-mail" neans an el ectronic nessage, file, data, or
other information that is transmtted between 2 or nore
conmput ers, conputer networks, or electronic termnals or within a
comput er net wor K.

(e) "E-mai|l address" neans a destination, commonly expressed
as a string of characters, to which e-mail may be sent or
del i vered.

(f) "E-mail service provider" neans a person that is an
internediary in the transm ssion of e-mail fromthe sender to the
reci pient or provides to end users of e-mail service the ability
to send and receive e-nmail

(g) "Internet domai n nane" neans a gl obally uni que,
hi erarchi cal reference to an internet host or service, assigned
through centralized internet authorities, conprising a series of
character strings separated by periods, with the right-nost
string specifying the top of the hierarchy.

(h) "List" or "registry" nmeans the protective |ist created
under section 4.

(i) "Person" neans an individual, corporation, partnershinp,
associ ation, governnmental entity, or any other |legal entity.

(j) "Preexisting business relationship”" neans that there was
a business transaction between the initiator and the recipient of
a comercial e-mail nessage during the 10-year period preceding
the receipt of that nessage. A preexisting business relationship
i ncl udes a transaction involving the free provision of

i nformati on, goods, or services requested by the recipient.
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(k) "Program’ nmeans the electronic mail solicitation program
created under section 3.

() "Property" means any of the follow ng:

(i) Real property.

(i) Conputers, conmputer networks, and computer services.

(iit) Fi nanci al instrunents, conputer data, conputer
prograns, computer software, and all other personal property
regardl ess of whether it is tangible or intangible.

(m "Receiving address" neans the string of characters used
to specify a recipient with each receiving address creating a
uni que and separate recipient.

(n) "Recipient” nmeans a person who receives an e-nai
advertisenent.

(o) "Unsolicited" means without the recipient's express
perm ssion. Except as otherw se provided under this act, an
e-mail is not unsolicited if the sender has a preexisting
busi ness or personal relationship with the recipient. An e-nail
is not unsolicited if it was received as a result of the
reci pient opting into a systemin order to receive informationa
materi al .

Sec. 3. (1) The electronic mail solicitation programis
created within the department of consumer and industry services.

(2) The program shall be nmanaged and admini stered by the
departnent or a program manager sel ected by the departnent.

(3) The program shall be funded conpletely fromthe fees,
fines, civil penalties, and forfeitures collected by the attorney

general as allowed under this act. |If the anpbunt of funds
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coll ected under this act for a fiscal year exceeds the cost of
adm ni stering the program the excess anmobunt shall be deposited
into the general fund.

(4) The programshall be fully operational no |ater than
January 1, 2004 or 90 days fromthe effective date of this act,
whi chever is |ater.

Sec. 4. (1) The programshall nmaintain a list of e-mail
addr esses of persons who do not want to receive unsolicited
comerci al e-nmail

(2) A person may be included on the list created under
subsection (1) by registering 1 or nore e-nail addresses with the
program A registration under this section shall be for a period
of at least 3 years.

(3) The department, in consultation with the program rmanager
may create specific categories of e-mail for which recipients who
are mnors can receive protection under this act. A parent,
| egal guardi an, or other person with authority or control over
e-mai | addresses to which mnor children may have access may |i st
an e-nail address under 1 or nore of the categories to give
notice that they do not give consent to receive e-mail within
that category. The categories under this subsection shall be
l[imted to products or services that a minor child is prohibited
by Iaw from purchasing. E-mail senders shall honor these
categories even if they have evidence of a preexisting business
rel ati onshi p.

(4) The program shall update the Iist not |less than every 30

days.
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(5) A person may renew a registration for another 3 years in
t he sane manner as provided under subsection (2).

(6) The program shall not rel ease to another person
i nformati on concerning persons or provide access to addresses
contained on the |ist except as provided by this act.

(7) The list created under this section is not subject to the
freedom of information act, 1976 PA 442, MCL 15.231 to 15. 246.

Sec. 5. (1) Except as otherw se provided under this act, a
listing in the registry created under section 4 puts all senders
of e-mail on notice that unsolicited conmercial e-mail shall not
be sent to an address on the list unless the sender has a
preexi sting business relationship with the recipient. The notice
alerts senders of e-mmil that they shall conmply with al
provi sions of |law and are subject to the state's jurisdiction
when sending to addresses on the |ist.

(2) Senders of unsolicited cormmercial e-mail in this state
shall include a valid nethod to opt out of future nessages. A
subscription to the registry and subsequent honoring of opt-out
requests that are filed for the particular sender with the
program manager of the registry is considered an acceptable
opt - out rmet hod.

Sec. 6. (1) A person shall not send unsolicited comercia
e-mail to an e-mail address in this state unless the person has
regi stered with the program and paid an annual fee to be
deternmi ned by the departnent.

(2) A person sending unsolicited comrercial e-mail is

required to renove e-namil addresses that appear on the registry
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fromtheir mailing lists if they do not have a preexisting
busi ness rel ationship, the type of mail they plan to send is
within 1 of the specific categories the recipient has said they
do not consent to receive under section 4, or the e-nail holder
has opted out of the specific sender's mailing |ist.

(3) A sender of unsolicited commercial e-mail shall update
their list every 30 days with the | atest avail abl e copy of the
registry.

(4) If a person sends an unsolicited commercial e-nmai
wi thout first verifying the recipient's e-mail address agai nst
the registry as required by the program the sending of the
e-mai |l shall be considered done without the recipient's consent
and is a violation of this act.

(5) A sender of e-mail registered under this section shall
establish procedures to ensure that no unsolicited comercia
e-mail is sent to a person on a list created under section 4
except as provided by this act.

(6) The burden of proof that the sender had the recipient's
consent to send unsolicited commercial e-mail is on the sender.

(7) A person shall not sell or use the list created under
section 4 for any purpose other than neeting the requirenents of
this act.

Sec. 7. A person who intentionally sends or causes to be
sent an unsolicited comrercial e-mail through an e-mail service
provi der that the sender knew or should have known is |located in
this state or to an e-nmil address that the sender knew or shoul d

have known is held by a resident of this state shall do all of
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t he foll ow ng:

(a) Include in the e-mail subject line "ADV:" as the first
characters.

(b) Conspicuously state in the e-nail all of the foll ow ng:

(i) The sender's | egal nane.

(ii)) The sender's correct street address.

(iii) The sender's valid internet domain nane.

(iv) The sender's valid return e-mail address.

(c) Establish a toll-free tel ephone nunber, a valid
sender-operated return e-nmail address, or another easy-to-use

el ectronic nethod that the recipient of the conmercial e-mai

message nmay call or access by e-mail or other electronic nmeans to

opt out and notify the sender not to transmt any further

unsolicited commercial e-nmail nmessages. The notification process

may include the ability for the recipient to direct the sender to

transmt or not transmt particular commercial e-mail messages
based upon products, services, divisions, organizations,
conpani es, or other selections of the recipient's choice. An
unsolicited commercial e-nmail nmessage shall conspi cuously
include, in print as large as the print used for the majority of
the e-mail nmessage, a statenent informng the recipient of a
toll-free tel ephone nunber that the recipient may call, or a
valid return address to which the recipient nay wite or access
by e-mail, notifying the sender not to transmt to the recipient
any further unsolicited cormercial e-mail nessages.

(d) Conspicuously provide in the text of the unsolicited

comercial e-mail, in print as large as the print used for the
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majority of the e-mail, a notice that infornms the recipient that
t he reci pient may conveniently and at no cost be excluded from
future unsolicited commercial e-mail fromthe sender as provided
under this act.

Sec. 8. (1) A person who sends or causes to be sent an
unsolicited commercial e-mail through an e-mail service provider
| ocated in this state or to an e-nmail address held by a resident
of this state shall not do any of the foll ow ng:

(a) Use a third party's internet domain nane or third party
e-mail address in identifying the point of origin or in stating
the transm ssion path of the unsolicited comercial e-nai
W thout the third party's consent.

(b) Msrepresent any information in identifying the point of
origin or the transm ssion path of the unsolicited conmercia
e-mail.

(c) Fail to include in the unsolicited commercial e-mail the
i nformati on necessary to identify the point of origin of the
unsolicited commercial e-mail.

(d) Provide directly or indirectly to another person the
sof tware descri bed under section 9.

(2) If the recipient of an unsolicited commercial e-nai
notifies the sender that the recipient does not want to receive
future unsolicited comrercial e-mail fromthe sender, the sender
shall not send that recipient unsolicited conrercial e-nmail

either directly or indirectly through a third party.

(3) A sender of unsolicited commercial e-mail shall establish

and mai ntain the necessary policies and records to ensure that

S02639' 03 (S-7) SAT



© 00 N o o0~ W N PP

N NN N N N NN R R P R R B R B R
N~ o 00 A W N RBP O © 0 N O O~ W N RB O

9
t he reci pient who has notified the sender under subsection (2)
does not receive any e-mail fromthe date of the notice. The
sender shall update its records under this subsection not |ess
t han every 14 busi ness days.

Sec. 9. A person shall not knowi ngly sell, give, or
ot herwi se distribute or possess with the intent to sell, give, or
di stribute software that does any of the follow ng:

(a) Is primarily designed or produced for the purpose of
facilitating or enabling the falsification of comercial e-nai
transm ssion information or other routing infornmation.

(b) Has only limted conmercially significant purpose or use
other than to facilitate or enable the falsification of
unsolicited commercial e-mail transm ssion information or other
routing information.

(c) I's marketed by that person or another acting in concert
with that person with that person's know edge for use in
facilitating or enabling the falsification of unsolicited
comercial e-mail transm ssion information or other routing
i nformati on.

Sec. 10. (1) An e-nmil service provider nmay design its
software so that a sender of unsolicited commercial e-mail is
gi ven notice of the requirenents of this act each tinme the sender
requests delivery of e-mail. The existence of such software
shal | constitute actual notice to the sender of the requirenents
of this act.

(2) An e-mail service provider that designs and inplenents a

di spute resolution process for a sender who believes the sender's
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e-mai | nessage has been inproperly bl ocked, and nakes contact
informati on accessible on its website, is not |iable under this
act for blocking the receipt or transm ssion of the e-mail.

Sec. 11. (1) A person who violates this act is guilty of a
m sdeneanor puni shabl e by inprisonnment for not nore than 1 year
or a fine of not nore than $10, 000. 00, or both. Each e-mail sent
inviolation of this act is a separate violation under this
section.

(2) An e-mail service provider does not violate this act
solely by being an internediary between the sender and reci pi ent
in the transm ssion of an e-mail that violates this act.

(3) It is a defense to an action brought under this section
or section 12 that the unsolicited comercial e-mil was
transmtted accidentally. The burden of proving that the e-nmail
was transmtted accidentally is on the sender.

(4) Al money and other incone, including all proceeds earned
but not yet received by a defendant froma third party as a
result of the defendant's violations of this act, and al
conmput er equi pment, all conputer software, and all persona
property used in connection with any violation of this act known
by the owner to have been used in violation of this act are
subject to |awful seizure by a | aw enforcenent officer and
forfeiture by this state.

Sec. 12. (1) Acivil action nmay be brought by a person who
received an unsolicited commercial e-mail in violation of this
act .

(2) Acivil action may be brought by an e-mail service
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Senate Bill No. 357 as anended June 19, 2003

provi der through whose facilities the unsolicited comerci al
e-mail was transmitted in violation of this act.

(3) Acivil action nmay be brought by the attorney general
agai nst a person who has violated this act.

(4) In each action brought under this section, a recipient,
an e-mail service provider, or attorney general nmay recover 1 of
t he foll ow ng:

(a) Actual damages.

(b) I'n lieu of actual damages, recover the | esser of the
fol |l ow ng:

(1) $500.00 per unsolicited comrercial e-mail received by a
recipient or transmtted through the e-mail service provider

(i) $250, 000.00 for each day that the violation occurs.
(5) A prevailing <<recipient or>> e-mail service provider shal
awar ded

actual costs and reasonabl e attorney fees.
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