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SENATE BILL No. 704

October 11, 2001, Introduced by Senators VAN REGENMORTER, DINGELL and MC COTTER
and referred to the Committee on Judiciary.

A bill to amend 1927 PA 175, entitled
"The code of crimnal procedure,”
by anmendi ng section 36 of chapter VIII (MCL 768. 36).
THE PEOPLE OF THE STATE OF M CHI GAN ENACT:
CHAPTER VI 1 |
Sec. 36. (1) If the defendant asserts a defense of insanity

in conpliance with section 20a OF TH S CHAPTER, the defendant may

be found "guilty but nentally ill" if, after trial, the trier of
fact finds all of the foll ow ng: —beyond—areasonable—doubt—

(a) That the defendant is guilty of an offense, BEYOND A
REASONABLE DOUBT.
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(B) THAT THE DEFENDANT HAS ESTABLI SHED HI S OR HER MENTAL
RETARDATI ON OR MENTAL | LLNESS AT THE TI ME OF THE COWM SSI ON OF
THE OFFENSE BY A PREPONDERANCE OF THE EVI DENCE BUT HAS NOT ESTAB-
LI SHED BY A PREPONDERANCE OF THE EVI DENCE THAT HE OR SHE LACKED
THE SUBSTANTI AL CAPACI TY ElI THER TO APPRECI ATE THE NATURE AND
QUALITY OR THE WRONGFULNESS OF H'S OR HER CONDUCT OR TO CONFORM
H S OR HER CONDUCT TO THE REQUI REMENTS OF THE LAW

(2) If the defendant asserts a defense of insanity in com
pliance with section 20a OF TH'S CHAPTER and t he defendant waives
his OR HER right to trial, by jury or by judge, the trial judge,
wi th the approval of the prosecuting attorney, may accept a plea
of guilty but nmentally ill inlieu of a plea of guilty or a plea
of nolo contendere. The judge —ay— SHALL not accept a plea of
guilty but mentally ill until, with the defendant’s consent, —he—
THE JUDCGE has exami ned the report or reports prepared —pursuant
to— I N COWLI ANCE W TH section 20a OfF TH S CHAPTER, THE JUDGE has
held a hearing on the issue of the defendant’s nmental illness OR
MENTAL RETARDATI ON at which either party may present evidence,
and THE JUDGE is satisfied that the defendant HAS PROVEN BY A
PREPONDERANCE COF THE EVI DENCE THAT THE DEFENDANT was MENTALLY
RETARDED OR nentally ill at the tinme of the offense to which the
plea is entered. The reports shall be nmade a part of the record
of the case.

(3) If a defendant is found guilty but nmentally ill or
enters a plea to that effect which is accepted by the court, the
court shall inpose any sentence —which— THAT coul d be i nposed
—pursuant—to— BY | aw upon a defendant who is convicted of the
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same offense. If the defendant is commtted to the custody of
t he departnent of corrections, —he— THE DEFENDANT shal | undergo
further evaluation and be given such treatnent as is psychiatri-
cally indicated for his OR HER nental illness or retardation.
Treatment may be provided by the departnent of corrections or by
t he departnent of —ental— COVMMUNI TY heal t h —after—hts—transfer

Conpited—taws— AS PROVI DED BY LAW Sections 1004 and 1006 of
—Act—No—258—of —thePublHec—-Acts—of 1974 —shal+— THE MENTAL HEALTH
CODE, 1974 PA 258, MCL 330.2004 AND 330. 2006, apply to the dis-
charge of —stueh—a— THE defendant froma facility of the depart-
ment of —mentat— COVMUNITY health to which —he— THE DEFENDANT has
been adm tted and —statt+—appty— to the return of —sueh—a— THE

defendant to the departnent of corrections for the bal ance of the

defendant’ s sentence. Wen a treating facility designated by
either the departnent of corrections or the departnent of
—frental— COVMUNI TY heal th di scharges —stech—a— THE def endant
—pr+or—to— BEFORE the expiration of —his— THE DEFENDANT' S sen-
tence, that treating facility shall transmt to the parole board
a report on the condition of the defendant —whieh— THAT contai ns
the clinical facts, the diagnosis, the course of treatnent, —and-
the prognosis for the rem ssion of synptons, the potential for
recidivism —and—for— the danger OF THE DEFENDANT to hinself OR
HERSELF or TO the public, and recommendations for future
treatment. —An—the—event—that— |IF the parole board —pursuant—to
Faw-or—admni-strativerutes—shoul-d—consider—hi-m- CONSI DERS THE
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DEFENDANT for parole, the board shall consult wth the treating
facility at which the defendant is being treated or from which
—he— THE DEFENDANT has been di scharged and a conparabl e report on
the condition of the defendant shall be filed with the board. If
—he— THE DEFENDANT is placed on parol e, —by-theparoteboard; -
his— THE DEFENDANT S treatnent shall, upon recommendati on of the
treating facility, be made a condition of parole. ——and—fature—
FAILURE to continue treatnent except by agreenent with the desig-
nated facility and parol e board —shatH—be—abasts— | S GROUNDS f or
—the—+nstitutton—of—parote—violatton—hearings— REVOCATI ON OF
PARCLE

(4) If a defendant who is found guilty but nentally ill is
pl aced on probation under the jurisdiction of the sentencing
court —pursuant—to— AS PROVIDED BY |law, the trial judge, upon
recommendation of the center for forensic psychiatry, shall nake
treatnment a condition of probation. Reports as specified by the
trial judge shall be filed with the probation officer and the
sentencing court. Failure to continue treatnment, except by
agreenent with the treating agency and the sentencing court,
—shalH—be—abasis— | S GROUNDS for —the—institution— REVOCATI ON of
probation. —violation—hearings— The period of probation shal
not be for less than 5 years and shall not be shortened w thout
recei pt and consideration of a forensic psychiatric report by the
sentencing court. Treatnent shall be provided by an agency of
t he departnent of —mental— COMMUNITY health —— or, with the

approval of the sentencing court and at individual expense, by

private agencies, private physicians, or other nmental health
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personnel. A psychiatric report shall be filed wth the
probation officer and the sentencing court every 3 nonths during
the period of probation. |[If a notion on a petition to discon-
tinue probation is nade by the defendant, the probation officer
shall request a report as specified fromthe center for forensic
psychiatry or any other facility certified by departnent of
—rental— COMMUNI TY health for the performance of forensic psychi-

atric eval uati on.
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