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HOUSE BILL No. 6140

September 22, 1998, Introduced by Rep. Law and referred to the Committee on
Consumer Protection.

A bill to anmend 1976 PA 331, entitled
"M chi gan consuner protection act,"
by anmendi ng sections 2 and 3 (MCL 445.902 and 445.903), section 2
as anmended by 1984 PA 91 and section 3 as anended by 1996 PA
226.

THE PEOPLE OF THE STATE OF MICHIGAN ENACT:

Sec. 2. As used in this act:

(a) "Business opportunity” means the sale or | ease of any
products, equi pnent, supplies, or services for the purpose of
enabling the purchaser to start a business, and in which the
seller represents 1 or nore of the follow ng:

(1) That the seller will provide |ocations or assist the
purchaser in finding | ocations for the use or operation of

vendi ng machi nes, racks, display cases, or other sim/lar devices,
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or currency operated amusenent machi nes or devices, on prem ses
nei t her owned nor | eased by the purchaser or seller.

(11) That the seller may, in the ordinary course of busi-
ness, purchase any or all products nmade, produced, fabricated,
grown, bred, or nodified by the purchaser using whole or in part
the supplies, services, or chattels sold to the purchaser

(11m) The seller guarantees that the purchaser will derive
i ncone fromthe business opportunity which exceeds the price paid
for the business opportunity; or that the seller wll refund al
or part of the price paid for the business opportunity, or repur-
chase any of the products, equipnent, supplies, or chattels sup-
plied by the seller, if the purchaser is unsatisfied with the
busi ness opportunity. As used in this subparagraph, "guarantee"
means a witten or oral representation that woul d cause a reason-
abl e person in the purchaser's position to believe that incone is
assur ed.

(mv) That the seller will provide a sal es program or market -
ing programwhich will enable the purchaser to derive incone from
t he busi ness opportunity which exceeds the price paid for the
busi ness opportunity. This subparagraph does not apply to the
sale of a marketing programnmade in conjunction with the Iicens-
ing of a federally registered trademark or a federally registered
service mark, or to the sale of a business opportunity for which
t he purchaser pays |less than $500.00 in total for the business
opportunity fromanytinme before the date of sale to anytine

within 6 nonths after the date of sal e.
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Busi ness opportunity, as used in this act, does not include
the sale of a franchise as defined in section 2 of —Aet—No—269
of —thePubleActs—of 1974, —being—sect+on—445-1562of the
M-eht-gan—Ceonptted—taws— THE FRANCHI SE | NVESTMENT LAW 1974 PA
269, MCL 445.1502, or the sale of an ongoing business if the
owner of that business sells and intends to sell only that single
busi ness opportunity.

(b) "Docunentary material" includes the original or copy of
a book, record, report, nenorandum paper, communi cation, tabula-
tion, map, chart, photograph, nechanical transcription, or other
t angi bl e docunent or recording, wherever situated.

(C) "GOODS'" MEANS TANG BLE CHATTELS BOUGHT OR LEASED PRI MAR-
I LY FOR PERSONAL, FAM LY, OR HOUSEHOLD PURPOSES, AND | NCLUDES
BOTH OF THE FOLLOW NG

(1) A CERTI FI CATE OR COUPON EXCHANGEABLE FOR A TANd BLE
CHATTEL DESCRI BED IN THI S SUBDI VI SI ON

(11) A TANG BLE CHATTEL DESCRIBED IN THI S SUBDI VI SI ON THAT
| S OR BECOVES A FI XTURE ATTACHED TO REAL PROPERTY OF A CONSUMER

(D) "HOVE SOLI Cl TATI ON SALE" MEANS THAT TERM AS DEFI NED | N
SECTION 1 OF 1971 PA 227, MCL 445. 111.

(E) —te)— "Person" neans a natural person, corporation
trust, partnership, incorporated or unincorporated association,
or other legal entity.

(F) "SENIOR CITI ZEN' MEANS AN | NDI VI DUAL AT LEAST 65 YEARS
OF AGE.

(G "SERVI CES" MEANS WORK FOR A CONSUMER, AND | NCLUDES LABOR
I N THE REPAIR OR SALE OF GOODS
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(H —e)— "Trade or conmmerce" neans the conduct of a
busi ness provi di ng goods, property, or service primarily for per-
sonal, famly, or househol d purposes and includes the adverti s-
ing, solicitation, offering for sale or rent, sale, |ease, or
distribution of a service or property, tangible or intangible,
real, personal, or mxed, or any other article, or a business
opportunity. "Trade or comrerce" does not include the purchase
or sale of a franchise, but does include pyramd and chain prono-
tions, as "franchise", "pyramd", and "chain pronotions" are
defined i n —Aet—No—269—o6fthePubl+ec—Aets—of 1974 —betrng—Sseec—
tHons—445-1501to0—445-1545of the—M-chi-gan—Conpited—taws— THE
FRANCHI SE | NVESTMVENT LAW 1974 PA 269, MCL 445. 1501 TO 445. 1546.

Sec. 3. (1) Unfair, unconscionable, or deceptive nethods,
acts, or practices in the conduct of trade or commerce are unl aw
ful and are defined as foll ows:

(a) Causing a probability of confusion or m sunderstandi ng
as to the source, sponsorship, approval, or certification of
goods or services.

(b) Using deceptive representations or deceptive designa-
tions of geographic origin in connection with goods or services.

(c) Representing that goods or services have sponsorship,
approval, characteristics, ingredients, uses, benefits, or quan-
tities that they do not have or that a person has sponsorship,
approval, status, affiliation, or connection that he or she does
not have.

(d) Representing that goods are new if they are

deteriorated, altered, reconditioned, used, or secondhand.
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(e) Representing that goods or services are of a particular
standard, quality, or grade, or that goods are of a particular
style or nodel, if they are of another.

(f) Disparaging the goods, services, business, or reputation
of another by false or m sleading representation of fact.

(g) Advertising or representing goods or services with
intent not to dispose of those goods or services as advertised or
repr esent ed.

(h) Advertising goods or services with intent not to supply
reasonabl y expectabl e public demand, unless the adverti senent
discloses a limtation of quantity in imedi ate conjunction with
t he advertised goods or services.

(i) Making false or msleading statenments of fact concerning
the reasons for, existence of, or amounts of price reductions.

(j) Representing that a part, replacenent, or repair service
is needed when it is not.

(k) Representing to a party to whom goods or services are
supplied that the goods or services are being supplied in
response to a request nmade by or on behalf of the party, when
t hey are not.

() Msrepresenting that because of sone defect in a
consuner's hone the health, safety, or lives of the consuner or
his or her famly are in danger if the product or services are
not purchased, when in fact the defect does not exist or the pro-
duct or services would not renove the danger.

(m Causing a probability of confusion or of

m sunderstanding with respect to the authority of a sal esperson,
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representative, or agent to negotiate the final terns of a
transacti on.

(n) Causing a probability of confusion or of m sunderstand-
ing as to the legal rights, obligations, or remedies of a party
to a transaction.

(o) Causing a probability of confusion or of m sunderstand-
ing as to the terns or conditions of credit if credit is extended
in a transaction.

(p) Disclaimng or limting the inplied warranty of nmer-
chantability and fitness for use, unless a disclainmer is clearly
and conspi cuously di scl osed.

(q) Representing or inplying that the subject of a consuner
transaction will be provided pronptly, or at a specified tine, or
within a reasonable tine, if the nerchant knows or has reason to
know it will not be so provided.

(r) Representing that a consuner will receive goods or serv-
ices "free", "wi thout charge", or words of simlar inport wthout
clearly and conspi cuously disclosing wth equal prom nence in
i mredi ate conjunction with the use of those words the conditions,
terms, or prerequisites to the use or retention of the goods or
servi ces adverti sed.

(s) Failing to reveal a material fact, the om ssion of which
tends to m slead or deceive the consuner, and which fact could
not reasonably be known by the consuner.

(t) Entering into a consuner transaction in which the con-

sunmer waives or purports to waive a right, benefit, or inmunity

04185' 97



© 00 N o 0o b~ W N P

NN N NDNNNDNRRRRRR R R R R
N o o b~ NP O O 0N oA WDN PP O

7
provided by law, unless the waiver is clearly stated and the
consuner has specifically consented to it.

(u) Failing, in a consunmer transaction that is rescinded,
cancel ed, or otherwise termnated in accordance with the terns of
an agreenent, advertisenent, representation, or provision of |aw,
to pronptly restore to the person or persons entitled to it a
deposit, down paynent, or other paynent, or in the case of prop-
erty traded in but not available, the greater of the agreed val ue
or the fair market value of the property, or to cancel wthin a
specified tinme or an otherw se reasonable tinme an acquired secur-
ity interest.

(v) Taking or arranging for the consunmer to sign an acknow -
edgnent, certificate, or other witing affirm ng acceptance,
delivery, conpliance with a requirenent of |aw, or other per-
formance, if the nerchant knows or has reason to know that the
statenment is not true.

(w) Representing that a consuner will receive a rebate, dis-
count, or other benefit as an inducenent for entering into a
transaction, if the benefit is contingent on an event to occur
subsequent to the consummati on of the transaction.

(x) Taking advantage of the consunmer's inability reasonably
to protect his or her interests by reason of disability, illiter-
acy, or inability to understand the | anguage of an agreenent
presented by the other party to the transaction who knows or rea-
sonably shoul d know of the consuner's inability.

(y) Gross discrepancies between the oral representations of

the seller and the witten agreenent covering the sane
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transaction or failure of the other party to the transaction to
provi de the prom sed benefits.

(z) Charging the consunmer a price that is grossly in excess
of the price at which simlar property or services are sold.

(aa) Causing coercion and duress as the result of the tinme
and nature of a sales presentation.

(bb) Making a representation of fact or statenment of fact
material to the transaction such that a person reasonably
bel i eves the represented or suggested state of affairs to be
other than it actually is.

(cc) Failing to reveal facts that are material to the trans-

action in light of representations of fact nmade in a positive
manner .
(dd) Subject to subdivision (ee), representations by the

manuf acturer of a product or package that the product or package
is 1 or nore of the follow ng:

(1) Except as provided in subparagraph (ii1), recycled, recy-
cl abl e, degradable, or is of a certain recycled content, in vio-

| ation of guides for the use of environnmental marketing clains

publ i shed by the federal trade comm ssion, —5+FR—p36363
tAugust—313—31992— 16 C F. R PART 260.

(1) For container holding devices regul ated under part 163

—{ptastt+ec—degradable—<contatners)— of the natural resources and
envi ronmental protection act, —Acet—No—45t—ofthePublteActs—of

e . . . . oy ek
Conpttet—taws— 1994 PA 451, MCL 324. 16301 TO 324. 16303,
representati ons by a manufacturer that the container hol ding
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device is degradable contrary to the definition provided in that
act .

(ee) Representing that a product or package is degradable,
bi odegr adabl e, or phot odegradabl e unless it can be substanti ated
by evidence that the product or package will conpletely deconpose
into elenments found in nature within a reasonably short period of
tinme after consuners use the product and di spose of the product
or the package in a landfill or conposting facility, as
appropri ate.

(ff) Ofering a consuner a prize if in order to claimthe
prize the consunmer is required to submt to a sales presentation
unless a witten disclosure is given to the consuner at the tine
the consuner is notified of the prize and the witten disclosure
nmeets all of the follow ng requirenents:

(1) I's witten or printed in a bold type that is not smaller
t han 10- poi nt.

(11) Fully describes the prize, including its cash val ue,
won by the consuner.

(11m) Contains all the terns and conditions for claimng the
prize, including a statenment that the consunmer is required to
submt to a sales presentation

(1v) Fully describes the product, real estate, investnent,
service, nmenbership, or other itemthat is or will be offered for
sale, including the price of the | east expensive itemand the
nost expensive item

(G5 A HOME SOLI ClI TATION SALE TO AN INDIVIDUAL WHO IS A
SENIOR CI TIZEN | F BOTH OF THE FOLLOW NG CONDI TI ONS EXI ST:
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(1) A CONDITION OF THE SALE I S THE ENCUMBRANCE OF THE
| NDI VI DUAL' S PRI MARY RESI DENCE TO SECURE THE SELLER S | NTEREST I N
RECEI VI NG PAYMENT FOR A HOVE | MPROVEMENT SERVI CE.

(11) THE SALE IS PART OF A PATTERN OR PRACTI CE THAT VI OLATES
SECTI ON 129(h) OR (i) OF CHAPTER 2 OF THE TRUTH I N LENDI NG ACT,
TITLE | OF THE CONSUMER CREDI T PROTECTI ON ACT, PUBLI C LAW 90- 321,
15 U S.C 1639, OR 12 CF. R 226.32(e).

(2) A PERSON WHO DCES NOT MAKE A HOVE SOLI CI TATI ON SALE TO A
SENI OR CI TI ZEN BUT WHO RECEI VES AN | NTEREST I N THE PRI MARY RESI -
DENCE OF THAT SENIOR CI TI ZEN AS A RESULT OF A HOVE SCLI Cl TATI ON
SALE DESCRI BED I N SUBSECTION (1) (G35 1S NOT LI ABLE FOR AN UNFAI R,
UNCONSCI ONABLE, OR DECEPTI VE METHOD, ACT, OR PRACTICE I N THE CON
DUCT OF TRADE OR COMVERCE UNLESS 1 OF THE FOLLOAN NG CONDI TIONS I S
MET:

(A) A PRI NCl PAL- AGENT RELATI ONSHI P EXI STED BETWEEN THE
PERSON AND THE PERSON WHO MADE THE HOME SOLI Cl TATI ON SALE.

(B) THE PERSON HAD ACTUAL KNOW.EDGE THAT THE HOVE SOLI Cl TA-
TI ON SALE WAS PRCHI BI TED UNDER THI S ACT.

(C) THE PERSON PARTI Cl PATED I N THE HOVE SCLI Cl TATI ON SALE.

(3) 2)— The attorney general nmay pronulgate rules to
i npl ement this act under the adm ni strative procedures act of
1969, —Aet—No—3066—0of—thePublHec-Acts—of—1969,—berngsecttons
24201+t624-328—of—theMechigan—Conpited—taws— 1969 PA 306, MCL
24.201 TO 24.328. The rules shall not create an additiona

unfair trade practice not already enunerated by this section.
However, to assure national uniformty, rules shall not be

pronul gated to i nplenment subsection (1)(dd) or (ee).
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