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LIMITED LIABILITY COMPANIES S.B. 1418:  COMMITTEE SUMMARY

Senate Bill 1418 (as introduced 9-18-02)
Sponsor:  Senator Bill Bullard, Jr.
Committee:  Financial Services

Date Completed:  9-24-02

CONTENT

The bill would amend the Michigan
Limited Liability Company Act to provide
for the electronic filing and transmission
of documents; provide for the issuance of
a certificate of good standing to limited
liability companies (LLCs); specify the
allocation of voting rights if a
membership interest were held by two or
more people; and make other changes
regarding the organization, operation,
and dissolution of an LLC, lawsuits
against LLCs by members, and service of
process.

Electronic Transmission

The Act provides that the administrator may
establish procedures for accepting delivery of
documents by means of facsimile
transmission. (The administrator is the
Director of the Department of Consumer and
Industry Services or  the Director�s designee.)
Under the bill, the administrator also could
establish procedures for accepting delivery by
means of other electronic transmission.

The Act allows the administrator to reproduce
documents and destroy the originals.  A
reproduced copy certified by the
administrator, which may be sent by facsimile
transmission, must be considered an original
for all purposes and is admissible in evidence
as an original.  The bill also would refer to a
reproduced copy sent by other electronic
transmission.

The Act requires the administrator to give a
person written notice of the administrator�s
refusal to file a document that has been
submitted for filing.  Under the bill, if the
document were originally submitted by
electronic transmission, the administrator
could give the written notice in that manner.

Under the Act, if a filed document is
inaccurate or was defectively or erroneously
executed, a certificate of correction may be
filed with the administrator.  The bill also
would allow a certificate of correction to be
filed if a document were electronically
transmitted and the transmission were
defective.

The Act requires an LLC, upon a member�s
written request, to mail to the member a copy
of the company�s most recent annual financial
statement and tax returns and reports.  The
bill would require an LLC to send a copy of
these documents to the member by mail or
electronic transmission.

The Act permits the administrator to charge a
$50 fee, in addition to the required filing fee,
if a document is filed by facsimile transmission
or the administrator is asked to transmit a
document by facsimile.  The bill also would
allow the administrator to charge a $50 fee for
documents filed or transmitted by other
electronic transmission.
The bill would define �electronic transmission�
or �electronically transmitted� as any form of
communication that met all of the following:

-- It did not directly involve the physical
transmission of paper.

-- It created a record that could be retained
and retrieved by the recipient.

-- It could be directly reproduced in paper
form by the recipient through an
automated process.

Certificate of Good Standing

Domestic or Foreign LLC.  The bill specifies
that a limited liability company would be
entitled to issuance by the administrator, upon
request, of a certificate of good standing,
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except as otherwise provided.  A domestic LLC
would be entitled to the certificate from the
effective date of the articles of organization
until dissolution.  A foreign LLC would be
entitled to the certificate from the effective
date of the certificate of authority to transact
business in this Michigan until withdrawal from
the State.

A certificate of good standing issued to a
domestic LLC would have to state that it had
been validly organized as a domestic LLC, and
that it was validly in existence under this
State�s laws.  A certificate issued to a foreign
LLC would have to state that it had been
validly authorized to transact business in this
State, and that it held a valid certificate of
authority to do so.  In both cases, the
certificate also would have to state that the
LLC had satisfied its annual filing obligations.

If a domestic or foreign LLC failed to file an
annual statement required by the Act for two
consecutive years, the administrator would
have to notify the company of the
consequences of the failure to file.  If an LLC
did not file all annual statements it had failed
to file, and the applicable fees, within 60 days
after this notice was sent, the company would
not be in good standing and would not be
entitled to issuance of a certificate of good
standing.  The company�s name would be
available for use by another entity filing with
the administrator.  The administrator could
not accept for filing any document submitted
by the LLC other than a certificate of
restoration of good standing.  

An LLC that was not in good standing would
remain in existence and could continue to
transact business in the State.  The LLC could
file a certificate of restoration of good
standing, accompanied by the annual
statements and fees for all of the years for
which they were not filed and paid, and the
fee for filing the certificate of restoration.  The
certificate would have to state that it was
accompanied by those annual statements and
fees.  The certificate also would have to
include the company�s name at the time it
ceased to be in good standing.  If that name
were not available when the certificate was
filed, the LLC would have to select a new
name.  In addition, the certificate would have
to include the name of the LLC�s current
resident agent and the address of the current
registered office in this State.

The bill would establish a $50 filing fee for a
certificate of restoration of good standing.

Professional LLC.  The Act requires a
professional LLC (PLLC) to file with the
administrator an annual report, plus a $50
filing fee, listing the names and addresses of
all members and managers and certifying that
each member and manager is licensed in one
or more of the professional services rendered
by the company.  Under the bill, a PLLC would
have to file this report in addition to the
annual statement that a domestic or foreign
LLC must file (containing the name of its
resident agent and the address of its
registered office in this State).

The bill contains generally the same provisions
regarding a certificate of good standing for a
PLLC, as proposed for a domestic or foreign
LLC.  The consequences for failure to file
annual reports would be the same, and a PLLC
could submit a certificate of restoration of
good standing.  A PLLC�s certificate of
restoration would have to be accompanied by
the annual reports and fees for all of the years
for which they were not filed and paid, as well
as the penalty that is imposed when a PLLC
fails to file its annual report by February 15.

Name of LLC.  Under the Act, the name of a
domestic or foreign LLC must conform to
certain requirements.  Among other things,
the name must be distinguished upon the
administrator�s records from the name of a
domestic LLC or a foreign LLC authorized to
transact business in this State.  The bill would
add, �that is in good standing�.

The bill also specifies that the fact that an LLC
name complied with the Act would not create
substantive rights to the use of the name.

Voting Rights; Membership

The Act provides that an LLC�s operating
agreement may establish and allocate the
voting rights of members, and may provide
that certain members or groups of members
have limited or no voting rights.  If an
operating agreement does not address voting
rights, votes are allocated as prescribed by
the Act.  As a rule, each member of an LLC
has one vote.  The bill states that, for
purposes of this provision, a membership
interest held by two or more people, whether
as fiduciaries, members of a partnership,
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tenants in common, joint tenants, tenants by
the entirety, or otherwise, would be treated as
held by one member.

Further, if a membership interest that had
voting rights were held by two or more
people, the voting of the interest would have
to be in accordance with the instrument or
order appointing them or creating the
relationship, if a copy of that instrument or
order were furnished to the LLC.  If not, one
of the following would apply:

-- If an operating agreement applied to the
voting of the membership interest, the vote
would have to be in accordance with that
agreement.

-- If an operating agreement did not apply
and only one of the people who held the
membership interest voted, that person�s
vote would determine the voting of the
interest.

-- If an operating agreement did not apply
and two or more of the people holding the
membership interest voted, the vote of a
majority would determine the voting of the
membership interest; if there were no
majority, the voting of the interest would
be divided among those voting.

Currently, articles of organization are
amended when a certificate of amendment is
filed.  The certificate must contain specified
information, including a statement that the
amendment or amendments were approved
by the unanimous vote of all of the members
entitled to vote or by a majority of the
members entitled to vote if an operating
agreement authorizes amendment of the
articles by majority vote.  The bill would refer
to a vote by a �majority in interest�, instead of
a majority of the members entitled to vote.
�Majority in interest� would mean a majority
of votes as allocated by an operating
agreement, or by the statute in the absence of
an allocation by operating agreement, and
held by members entitled to vote on a matter
submitted for a vote by members.

The Act states that a membership interest is
personal property.  The bill also states that a
membership interest could be held in any
manner in which personal property may be
held.  A husband and wife could hold a
membership interest in joint tenancy in the
same manner and subject to the same
restrictions, consequences, and conditions that

apply to the ownership of real estate held
jointly by a husband and wife under the laws
of this State, with full right of ownership by
survivorship in case of the death of either.

Other Provisions

Single-Member LLC.  The Act defines
�operating agreement� as a written agreement
of the members of a limited liability company
having more than one member, as to the
affairs of the LLC and the conduct of its
business.  The bill would refer to a written
agreement �by the member of a limited
liability company that has 1 member, or
between all of the members of a limited
liability company having more than 1
member�.

The bill also states that an operating
agreement of an LLC having one member
would not be unenforceable because only one
person was a party to the agreement.

Nonmember Organizers.  The Act provides
that one or more persons, who will be
members, may form an LLC by filing executed
articles of organization.  Under the bill, one or
more persons, �who may or may not become
members�, could form an LLC.

Admission as Member.  The bill states that an
LLC could admit as a member a person who
did not make a contribution or incur an
obligation to make a contribution to the
company.

Resident Agent.  The Act requires each
domestic or foreign LLC to have and maintain
in this State a resident agent upon whom any
process, notice, or demand required or
permitted by law to be served upon the
company may be served.  The bill specifies
that, if an LLC failed to appoint or maintain an
agent for service of process, or the agent for
service of process could not be found or
served through the exercise of reasonable
diligence, service of process could be made by
the delivery or mailing by registered mail to
the administrator of a summons and copy of
the complaint.  

Under the Act, a person who is a member of
an LLC or who accepts election, appointment,
or employment as a manager of an LLC, by
the acceptance, is held to have appointed the
company�s resident agent as his or her agent
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upon whom process may be served while the
person is a member or manager, in any court
action arising out of an action of the LLC or of
a person as a member or manager of the
company.  Upon accepting service of process,
the resident agent must forward it to the
member or manager.  The bill would delete
these provisions.

Manager�s Authority to Act.  Currently, an LLC
is bound by the act of a manager that
apparently carries on the company�s business
in the usual way, unless the manager does not
have the authority to act for the company in
that particular way and the person with whom
the manager is dealing knows that he or she
has no authority.  Under the bill, a manager�s
act would not be binding upon the LLC if the
person with whom the manager dealt had
actual knowledge that the manager lacked the
authority to act or the articles of organization
or the statute established that the manager
lacked the authority to act.

Member Lawsuit against LLC.  Under the Act,
a member of an LLC may bring an action in
circuit court to establish that acts of the
managers or members in control of the
company are illegal or fraudulent, or
constitute willfully unfair and oppressive
conduct toward the LLC or the member.  If the
member establishes grounds for relief, the
court may issue an order or grant relief as it
considers appropriate, including an award of
damages to the company or the member.

The bill provides that an action seeking an
award of damages would have to be
commenced within three years after the cause
of action had accrued or within two years after
the member discovered or reasonably should
have discovered the cause of action,
whichever occurred first.

The bill would define �willfully unfair and
oppressive conduct� as a continuing course of
action or a significant action or series of
actions that substantially interfered with the
interests of the member as a member.  The
term would not include conduct or actions
permitted by the articles of organization, an
operating agreement, another agreement to
which the member was a party, or a
consistently applied written company policy or
procedure.

Dissolution.  The Act states that an LLC is
dissolved and its affairs must be wound up
upon the first of the following: the time
specified in the articles of organization; the
happening of an event specified in the articles
or in an operating agreement, including a vote
of members; the unanimous vote of all
members entitled to vote; or the entry of a
decree of judicial dissolution.  The bill specifies
that an LLC would be dissolved �automatically�
at the time specified in the articles or upon the
entry of a decree of judicial dissolution.  

Currently, a certificate of dissolution must be
signed and filed when an LLC dissolves and
begins winding up.  Under the bill, this
requirement would apply when an LLC
dissolved because of the happening of an
event specified in the articles or an operating
agreement, or upon the unanimous vote of all
members entitled to vote.

MCL 450.4102 et al.

Legislative Analyst:  Suzanne Lowe

FISCAL IMPACT

The bill would have no fiscal impact on State
or local government.

Fiscal Analyst:  Maria Tyszkiewicz
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