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House Bill 4957 (Substitute S-1 as reported) 
Sponsor: Representative James M. Middaugh 
House Committee: Local Government 
Senate Committee: Economic Development, International Trade and Regulatory Affairs 

 

CONTENT 
 
The bill would create a new act to require a contract between a contractor and a governmental 
entity for improvements exceeding $75,000 to contain the following provisions: 

 
-- The contractor promptly would have to notify the governmental entity in writing if he or she 

discovered that 1) a subsurface or a latent physical condition at the site was differing 
materially from those indicated in the improvement contract, and/or 2) an unknown physical 
condition at the site was of an unusual nature differing materially from those ordinarily 
encountered and generally recognized as inhering in work of the character provided for in the 
contract. 

-- If the governmental entity received such a notice, it promptly would have to investigate the 
physical condition. 

-- If the governmental entity determined that the physical conditions did materially differ and 
would cause an increase or decrease in costs or additional time needed to perform the 
contract, it would have to put its determination in writing. Further, an equitable adjustment 
would have to be made and the contract modified in writing accordingly. 

-- The contractor could not make a claim for additional costs or time because of a physical 
condition unless he or she had provided the required notice. The governmental entity could 
extend the time required for notice. 

-- The contractor could not make a claim for an adjustment under the contract after he or she 
had received the final payment under the contract. 

 
If an improvement contract did not contain these provisions, they would have to be incorporated 
into and considered part of the improvement contract. If a contractor did not agree with the 
governmental entity’s determination, he or she, with the consent of the governmental entity, could 
complete performance on the contract and bring an action to recover the actual increase in contract 
time and costs incurred because of the physical condition of the improvement site. 

 
Legislative Analyst: L. Burghardt 

 

FISCAL IMPACT 
 
The bill would have an indeterminate impact on the State and local units of government. It could 
reduce conflicts regarding physical conditions at construction sites that differ materially from the 
contract. The Michigan Department of Transportation currently uses a similar clause in its 
contracts. 

 
Date Completed: 3-25-96 Fiscal Analyst: B. Bowerman 
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This analysis was prepared by nonpartisan Senate staff for use by the Senate in its deliberations and does not constitute an official 
statement of legislative intent. 
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