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(77) Limit the length of the testimony of the person’s witnesses.
(742) Limit the person’s cross-examination of witnesses.
(tv) Otherwise limit the person’s participation in the litigation.

(6) If the attorney general notifies the court that he or she declines to take over the action
under subsection (3), the person who initiated the action may proceed with the action. At the
attorney general’s request and expense, the attorney general shall be provided with copies
of all pleadings filed in the action and copies of all deposition transcripts. Notwithstanding
the attorney general’s election not to take over the action, the court may permit the attorney
general to intervene in the action at any time upon a showing of good cause and, subject to
subsection (7), without affecting the rights or status of the person initiating the action.

(7) Upon a showing, conducted in camera, that actions of the person initiating the action
during discovery would interfere with the attorney general’s investigation or prosecution of
a criminal or civil matter, the court may stay the discovery for not more than 90 days. The
court may extend the stay upon a further showing that the attorney general is pursuing
the investigation or proceeding with reasonable diligence and the discovery would interfere
with the ongoing investigation or proceeding.

(8) As an alternative to an action permitted under this section, the attorney general may
pursue a violation of this act through any alternate remedy available to this state, including
an administrative proceeding. If the attorney general pursues an alternate remedy, a person
who initiated an action under this section shall have equivalent rights in that proceeding to
the rights that the person would have had if the action had continued under this section to
the extent consistent with the law governing that proceeding. Findings of fact and conclu-
sions of law that become final in an alternative proceeding shall be conclusive on the parties
to an action under this section. For purposes of this subsection, a finding or conclusion is
final if it has been finally determined on appeal to the appropriate court, if the time for
filing an appeal with respect to the finding or conclusion has expired, or if the finding or
conclusion is not subject to judicial review.

(9) Subject to subsections (10) and (11), if a person other than the attorney general or the
attorney general prevails in an action that the person initiates under this section, the court
shall award the person necessary expenses, costs, reasonable attorney fees, and, based on the
amount of effort involved, the following percentage of the monetary proceeds resulting from
the action or any settlement of the claim:

(a) If the attorney general intervenes, 15% to 25%.
(b) If the attorney general does not intervene, 25% to 30%.

(10) If the court finds an action under this section to be based primarily on disclosure of
specific information that was not provided by the person bringing the action, such as infor-
mation from a criminal, civil, or administrative hearing in a state or federal department
or agency, a legislative report, hearing, audit, or investigation, or the news media, and the
attorney general proceeds with the action, the court may award the person bringing the
action no more than 10% of the monetary recovery in addition to reasonable attorney fees,
necessary expenses, and costs.

(11) If the court finds that the person bringing an action under this section planned
and initiated the conduct upon which the action is brought, then the court may reduce or
eliminate, as it considers appropriate, the share of the proceeds of the action that the person
would otherwise be entitled to receive. A person who is convicted of criminal conduct arising
from a violation of this act shall not initiate or remain a party to an action under this section
and is not entitled to share in the monetary proceeds resulting from the action or any
settlement under this section.
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(12) A person other than the attorney general shall not bring an action under this section
that is based on allegations or transactions that are the subject of a civil suit or an admin-
istrative civil money penalty proceeding to which this state or the federal government is
already a party. The court shall dismiss an action brought in violation of this section.

(13) Unless the person is the original source of the information, a person, other than
the attorney general, shall not initiate an action under this section based upon the public
disclosure of allegations or transactions in a criminal, civil, or administrative hearing, in a
state or federal legislative, investigative, or administrative report, hearing, audit, or inves-
tigation, or from the news media. The person is the original source if he or she had direct
and independent knowledge of the information on which the allegations are based and
voluntarily provided the information to the attorney general before filing an action based
on that information under this section.

(14) This state and the attorney general are not liable for any expenses, costs, or attor-
ney fees that a person incurs in bringing an action under this section. Any amount awarded
to a person initiating an action to enforce this act is payable solely from the proceeds of the
action or settlement.

(15) If a person proceeds with an action under this section after being notified that the
attorney general has declined to intervene and the court finds that the claim was frivolous,
as defined in section 2591 of the revised judicature act of 1961, 1961 PA 236, MCL 600.2591,
the court shall award the prevailing defendant actual and reasonable attorney fees and
expenses and, in addition, shall impose a civil fine of not more than $10,000.00. The civil fine
shall be deposited into the Michigan medicaid benefits trust fund established in section 5 of
the Michigan trust fund act, 2000 PA 489, MCL 12.255.

400.610c Employment action against employee initiating, assisting
in, or participating in court action; prohibition; violation; liability of
employer.

Sec. 10c. (1) An employer shall not discharge, demote, suspend, threaten, harass, orin any
other manner, discriminate against an employee in the terms and conditions of employment
because the employee engaged in lawful acts, including initiating, assisting in, or participat-
ing in the furtherance of an action under this act or because the employee cooperates with or
assists in an investigation under this act. This prohibition does not apply to an employment
action against an employee who the court finds brought a frivolous claim, as defined in sec-
tion 2591 of the revised judicature act of 1961, 1961 PA 236, MCL 600.2591; the court finds to
have planned and initiated the conduct upon which the action is brought; or is convicted of
criminal conduct arising from a violation of this act.

(2) An employer who violates this section is liable to the employee for all of the fol-
lowing:

(a) Reinstatement to the employee’s position without loss of seniority.

(b) Two times the amount of lost back pay.

(c) Interest on the back pay.

(d) Compensation for any special damages.

(e) Any other relief necessary to make the employee whole.

400.611 Filing and prosecution of action; jurisdiction; service of pro-
Cess.
Sec. 11. (1) An action brought by the attorney general under this act may be filed in
Ingham county and may be prosecuted to final judgment in satisfaction there.

(2) A person may bring a civil action under section 10a in any county in which venue is
proper. If the attorney general elects to intervene under section 10a(3) or (6) and the court
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grants the request, upon motion by the attorney general, the court shall transfer the action
to the circuit court in Ingham county.

(3) Process issued by a court in which an action is filed may be served anywhere in the
state.

400.612 Civil penalty for receiving benefit by reason of fraud, making
fraudulent statement, knowingly concealing material fact, or engag-
ing in prohibited conduct; criminal action not required.

Sec. 12. (1) A person who receives a benefit that the person is not entitled to receive by
reason of fraud or making a fraudulent statement or knowingly concealing a material fact,
or who engages in any conduct prohibited by this statute, shall forfeit and pay to the state
the full amount received, and for each claim a civil penalty of not less than $5,000.00 or more
than $10,000.00 plus triple the amount of damages suffered by the state as a result of the
conduct by the person.

(2) A criminal action need not be brought against the person for that person to be civilly
liable under this section.

400.614 Statute of limitations.
Sec. 14. (1) A person shall not bring a civil action under section 10a after the later of the
following:

(a) More than 6 years after the date on which the violation described in section 10a was
committed.

(b) More than 3 years after the date when facts material to the right of action are known
or reasonably should have been known by the official of the state of Michigan charged with
responsibility to act in the circumstances, but in no event more than 10 years after the date
on which the violation was committed.

(2) A person may bring an action under this act for conduct that occurred before the
effective date of the amendatory act that added this section if the action is filed within the
time limitation in subsection (1).

400.615 Burden of proof; preponderance of evidence.
Sec. 15. A person bringing a civil action under this act is required to prove all essential
elements of the cause of action, including damages, by a preponderance of the evidence.

This act is ordered to take immediate effect.
Approved January 5, 2009.
Filed with Secretary of State January 6, 2009.

[No. 422]
(SB 1344)

AN ACT to amend 1956 PA 218, entitled “An act to revise, consolidate, and classify the
laws relating to the insurance and surety business; to regulate the incorporation or formation
of domestic insurance and surety companies and associations and the admission of foreign
and alien companies and associations; to provide their rights, powers, and immunities and to
prescribe the conditions on which companies and associations organized, existing, or autho-
rized under this act may exercise their powers; to provide the rights, powers, and immunities
and to prescribe the conditions on which other persons, firms, corporations, associations, risk
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retention groups, and purchasing groups engaged in an insurance or surety business may
exercise their powers; to provide for the imposition of a privilege fee on domestic insurance
companies and associations and the state accident fund; to provide for the imposition of a tax
on the business of foreign and alien companies and associations; to provide for the imposition
of a tax on risk retention groups and purchasing groups; to provide for the imposition of a
tax on the business of surplus line agents; to provide for the imposition of regulatory fees on
certain insurers; to provide for assessment fees on certain health maintenance organizations;
to modify tort liability arising out of certain accidents; to provide for limited actions with
respect to that modified tort liability and to prescribe certain procedures for maintaining
those actions; to require security for losses arising out of certain accidents; to provide for the
continued availability and affordability of automobile insurance and homeowners insurance
in this state and to facilitate the purchase of that insurance by all residents of this state at
fair and reasonable rates; to provide for certain reporting with respect to insurance and with
respect to certain claims against uninsured or self-insured persons; to prescribe duties for
certain state departments and officers with respect to that reporting; to provide for certain
assessments; to establish and continue certain state insurance funds; to modify and clarify
the status, rights, powers, duties, and operations of the nonprofit malpractice insurance fund;
to provide for the departmental supervision and regulation of the insurance and surety busi-
ness within this state; to provide for regulation over worker’s compensation self-insurers; to
provide for the conservation, rehabilitation, or liquidation of unsound or insolvent insurers;
to provide for the protection of policyholders, claimants, and creditors of unsound or insol-
vent insurers; to provide for associations of insurers to protect policyholders and claimants in
the event of insurer insolvencies; to prescribe educational requirements for insurance agents
and solicitors; to provide for the regulation of multiple employer welfare arrangements; to
create an automobile theft prevention authority to reduce the number of automobile thefts in
this state; to prescribe the powers and duties of the automobile theft prevention authority;
to provide certain powers and duties upon certain officials, departments, and authorities
of this state; to provide for an appropriation; to repeal acts and parts of acts; and to provide
penalties for the violation of this act,” by amending section 1205 (MCL 500.1205), as amended
by 2001 PA 228

The People of the State of Michigan enact:

500.1205 Resident insurance producer license; filing; application; state-
ment; requirements; business entity; verification of information;
limited line credit insurance.

Sec. 1205. (1) A person applying for a resident insurance producer license shall file with
the commissioner the uniform application required by the commissioner and shall declare
under penalty of refusal, suspension, or revocation of the license that the statements made in
the application are true, correct, and complete to the best of the individual’s knowledge and
belief. An application for a resident insurer producer license shall not be approved unless the
commissioner finds that the individual meets all of the following:

(a) Is at least 18 years of age.
(b) Has not committed any act listed in section 1239(1).

(¢) As required under section 1204(2), has completed a prelicensing course of study for
the qualifications for which the person has applied.

(d) Has paid the fees applicable to the individual under section 240.

(e) Has successfully passed the examination required for each qualification for which the
person has applied.
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(2) A business entity acting as an insurance producer shall obtain an insurance producer
license. A business entity applying for an insurance producer license shall file with the
commissioner the uniform business entity application required by the commissioner. An
application for an insurance producer license under this subsection shall not be approved
unless the commissioner finds all of the following:

(a) The business entity has paid the fees under section 240(1)(d).

(b) The business entity has designated an individual licensed producer responsible for
the business entity’s compliance with this state’s insurance laws, rules, and regulations.

(c¢) The business entity has not committed any act listed in section 1239(1).

(3) The commissioner may require the production of any documents reasonably neces-
sary to verify the information contained in an application.

(4) Each insurer that sells, solicits, or negotiates any form of limited line credit insurance
shall provide to each individual whose duties will include selling, soliciting, or negotiating
limited line credit insurance a program of instruction that may be approved by the com-
missioner.

This act is ordered to take immediate effect.
Approved January 5, 2009.
Filed with Secretary of State January 6, 2009.

[No. 423]
(SB 1401)

AN ACT to amend 1956 PA 218, entitled “An act to revise, consolidate, and classify the
laws relating to the insurance and surety business; to regulate the incorporation or formation
of domestic insurance and surety companies and associations and the admission of foreign
and alien companies and associations; to provide their rights, powers, and immunities and to
prescribe the conditions on which companies and associations organized, existing, or autho-
rized under this act may exercise their powers; to provide the rights, powers, and immunities
and to prescribe the conditions on which other persons, firms, corporations, associations, risk
retention groups, and purchasing groups engaged in an insurance or surety business may
exercise their powers; to provide for the imposition of a privilege fee on domestic insurance
companies and associations and the state accident fund; to provide for the imposition of a tax
on the business of foreign and alien companies and associations; to provide for the imposition
of a tax on risk retention groups and purchasing groups; to provide for the imposition of a
tax on the business of surplus line agents; to provide for the imposition of regulatory fees on
certain insurers; to provide for assessment fees on certain health maintenance organizations;
to modify tort liability arising out of certain accidents; to provide for limited actions with
respect to that modified tort liability and to prescribe certain procedures for maintaining
those actions; to require security for losses arising out of certain accidents; to provide for the
continued availability and affordability of automobile insurance and homeowners insurance
in this state and to facilitate the purchase of that insurance by all residents of this state at
fair and reasonable rates; to provide for certain reporting with respect to insurance and with
respect to certain claims against uninsured or self-insured persons; to prescribe duties for
certain state departments and officers with respect to that reporting; to provide for certain
assessments; to establish and continue certain state insurance funds; to modify and clarify
the status, rights, powers, duties, and operations of the nonprofit malpractice insurance fund,
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to provide for the departmental supervision and regulation of the insurance and surety busi-
ness within this state; to provide for regulation over worker’s compensation self-insurers; to
provide for the conservation, rehabilitation, or liquidation of unsound or insolvent insurers;
to provide for the protection of policyholders, claimants, and creditors of unsound or insol-
vent insurers; to provide for associations of insurers to protect policyholders and claimants in
the event of insurer insolvencies; to prescribe educational requirements for insurance agents
and solicitors; to provide for the regulation of multiple employer welfare arrangements; to
create an automobile theft prevention authority to reduce the number of automobile thefts in
this state; to prescribe the powers and duties of the automobile theft prevention authority;
to provide certain powers and duties upon certain officials, departments, and authorities
of this state; to provide for an appropriation; to repeal acts and parts of acts; and to provide
penalties for the violation of this act,” by amending section 1239 (MCL 500.1239), as amended
by 2007 PA 187.

The People of the State of Michigan enact:

500.1239 Probation, suspension, or revocation of insurance produc-
er’'s license; refusal to reissue; causes; civil fine; notice of license
denial; hearing; license of business entity; penalties and remedies.
Sec. 1239. (1) In addition to any other powers under this act, the commissioner may place

on probation, suspend, or revoke an insurance producer’s license or may levy a civil fine

under section 1244 or any combination of actions, and the commissioner shall refuse to issue

a license under section 1205 or 1206a, for any 1 or more of the following causes:

(a) Providing incorrect, misleading, incomplete, or materially untrue information in the
license application.

(b) Violating any insurance laws or violating any regulation, subpoena, or order of the
commissioner or of another state’s insurance commissioner.

(c) Obtaining or attempting to obtain a license through misrepresentation or fraud.

(d) Improperly withholding, misappropriating, or converting any money or property re-
ceived in the course of doing insurance business.

(e) Intentionally misrepresenting the terms of an actual or proposed insurance contract
or application for insurance.

(f) Having been convicted of a felony.

(g) Having admitted or been found to have committed any insurance unfair trade prac-
tice or fraud.

(h) Using fraudulent, coercive, or dishonest practices or demonstrating incompetence,
untrustworthiness, or financial irresponsibility in the conduct of business in this state or
elsewhere.

(i) Having an insurance producer license or its equivalent denied, suspended, or revoked
in any other state, province, district, or territory.

(j) Forging another’s name to an application for insurance or to any document related
to an insurance transaction.

(k) Improperly using notes or any other reference material to complete an examination
for an insurance license.

() Knowingly accepting insurance business from an individual who is not licensed.

(m) Failing to comply with an administrative or court order imposing a child support
obligation.
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(n) Failing to pay the single business tax or the Michigan business tax or comply with any
administrative or court order directing payment of the single business tax or the Michigan
business tax.

(2) Before the commissioner denies an application for a license under section 1205 or
12064, the commissioner shall notify in writing the applicant or licensee of the denial and of
the reason for the denial. Not later than 30 days after this written denial, the applicant or
licensee may make written demand upon the commissioner for a hearing before the commis-
sioner to determine the reasonableness of the commissioner’s action. A hearing under this
subsection shall be held pursuant to the administrative procedures act of 1969, 1969 PA 306,
MCL 24.201 to 24.328.

(3) The license of a business entity may be suspended, revoked, or refused if the com-
missioner finds, after hearing, that an individual licensee’s violation was known or should
have been known by 1 or more of the partners, officers, or managers acting on behalf of the
partnership or corporation and the violation was neither reported to the commissioner nor
corrective action taken.

(4) In addition to or in lieu of any applicable denial, suspension, or revocation of a license,
a person may, after hearing, be subject to a civil fine under section 1244.

(5) In addition to the penalties under this section, the commissioner may enforce the
provisions of and impose any penalty or remedy authorized by this act against any person
who is under investigation for or charged with a violation of this act even if the person’s
license or registration has been surrendered or has lapsed by operation of law.

This act is ordered to take immediate effect.
Approved January 5, 2009.
Filed with Secretary of State January 6, 2009.

[No. 424]
(HB 6633)

AN ACT to amend 1975 PA 169, entitled “An act to regulate organizations and persons
soliciting or collecting contributions for charitable purposes; to require registration, disclo-
sure of information and licensing before solicitation of contributions; to provide for reporting
of financial and other information by those licensed or registered and those claiming exemp-
tion; to prescribe standards of conduct and administration, and to prohibit certain actions; to
provide for enforcement, investigation, and promulgation of rules by the attorney general,
to preempt local regulation; to provide penalties for violations; and to repeal certain acts and
parts of acts,” by amending section 3 (MCL 400.273).

The People of the State of Michigan enact:

400.273 Charitable organization; application for license; information
to be included; conditions requiring financial statements; require-
ments; “contributions” defined.

Sec. 3. (1) Unless the charitable organization is an exempt organization that is exempt
from licensing and reporting under section 13, a charitable organization that solicits or intends
to solicit or receives or intends to receive contributions from persons by any means shall file
an application for a license under this act with the attorney general, on forms prescribed by
him or her.
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(2) An application for a license under this act shall include the following information:

(a) The name of the organization and any name it uses or intends to use to solicit con-
tributions.

(b) The principal address of the organization and the address of any office in this state. If
the organization does not maintain a principal office, the organization shall include the name
and address of the person that has custody of its financial records.

(c) The names and addresses of the officers, directors, trustees, chief executive officer,
and state agent of the organization.

(d) Where and when the organization was legally established, the form of its organiza-
tion, and its tax exempt status.

(e) The purpose for which the organization is organized and the purposes for which con-
tributions to be solicited will be used.

(f) The fiscal year date of the organization.
(g) Whether the organization is or has ever been enjoined from soliciting contributions.
(h) All methods by which solicitations will be made.

(i) Copies of contracts between charitable organizations and professional fund raisers
relating to financial compensation or profit to be derived by the professional fund raisers.
If a contract described in this subdivision is executed after filing of the application, the
organization shall file a copy of the contract with the attorney general within 10 days of the
date of execution.

(j) Other information as required by rule.

(3) If a charitable organization received contributions in its immediately preceding tax
year, as reported on the charitable organization’s internal revenue service form 990, 990-EZ,
990-PF, or other 990-series return, in the amount of $500,000.00 or more, the charitable orga-
nization shall include financial statements with its application for license under this section,
prepared according to generally accepted accounting principles and audited by an indepen-
dent certified public accountant. If a charitable organization received contributions in its
immediately preceding tax year, as reported on the charitable organization’s internal revenue
service form 990, 990-EZ, 990-PF, or other 990-series return, in the amount of $250,000.00 or
more, but less than $500,000.00, the charitable organization shall include financial statements
with its application for license under this section that are either reviewed or audited by an
independent certified public accountant. The attorney general may waive this requirement
1 time for a charitable organization.

(4) Both of the following apply for purposes of subsection (3):

(a) For license applications submitted under this section on or after January 1, 2015
and before January 1, 2020, the dollar amounts of contributions in subsection (3) at which
reviewed financial statements and at which audited financial statements are required with
the application are increased by $25,000.00. Those dollar amounts are increased by an
additional $25,000.00 for every subsequent 5-year period, beginning on January 1, 2020.

(b) “Contributions” means all contributions and support reported on a charitable orga-
nization’s form 990, 990-EZ, 990-PF, or other 990-series return. The term includes special
fund-raising event receipts, net of direct expenses, but does not include contributions or
grants received from governmental agencies.

This act is ordered to take immediate effect.
Approved January 5, 2009.
Filed with Secretary of State January 6, 2009.
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[No. 425]
(HB 6500)

AN ACT to amend 1965 PA 314, entitled “An act to authorize the investment of assets
of public employee retirement systems or plans created and established by the state or any
political subdivision; to provide for the payment of certain costs and investment expenses;
to authorize investment in variable rate interest loans; to define and limit the investments
which may be made by an investment fiduciary with the assets of a public employee retire-
ment system; and to prescribe the powers and duties of investment fiduciaries and certain
state departments and officers,” by amending sections 12d, 13, 19, and 20d (MCL 38.1132d,
38.1133, 38.1139, and 38.1140d), sections 12d, 19, and 20d as amended by 2000 PA 307 and
section 13 as amended by 2008 PA 273, and by adding section 19a.

The People of the State of Michigan enact:

38.1132d Definitions; N to P

Sec. 12d. (1) “National rating services” means Moody’s investors service, inc.; Standard &
Poor’s ratings group; Fitch investors service inc.; Duff & Phelps credit rating corp.; or
any other nationally recognized statistical rating organization as determined by the state
treasurer.

(2) “Net earnings available for fixed charges” means net income after deducting operating
and maintenance expenses, taxes other than federal and state income taxes, depreciation,
and depletion, but excluding extraordinary expenses appearing in the regular financial state-
ments of the system.

(3) “Obligations” means bonds, notes, collateral trust certificates, convertible bonds,
debentures, equipment trust certificates, conditional sales agreements, guaranteed mortgage
certificates, pass-through certificates, participation certificates, mortgages, trust deeds, gen-
eral obligation bonds, revenue bonds, or other similar interest bearing instruments of debt.
Obligations may be secured or unsecured and may be publicly offered or privately placed.

(4) “Party in interest” means, as it relates to a system, any of the following:

(a) An investment fiduciary, counsel, or employee of the system.

(b) A person providing services to the system.

(c) The political subdivision sponsoring the system.

(d) An organization, any of whose members are covered by the system.

(e) A spouse, ancestor, lineal descendant, or spouse of a lineal descendant of an individual
described in subdivision (a) or (b).

(f) An entity controlled by an individual or organization described in subdivisions (a)
to (e).

(5) “Portfolio company” means an entity in which the investment fiduciary has invested
or has considered investing system assets.

(6) “Private equity” means an asset class consisting of equity or debt securities in
entities that are not publicly traded, which may include, but are not limited to, investments
in leveraged buyouts, venture capital, growth capital, distressed or special situations, mez-
zanine capital, and secondary investments in equity or debt interests.

38.1133 Investment authority; investment fiduciary; investing, rein-
vesting, holding in nominee form, and managing assets of system;
powers and duties; costs; prohibited acts; exceptions; requirements;
debt instrument issued by foreign country; list of expenses.

Sec. 13. (1) The provisions of this act shall supersede any investment authority previ-
ously granted to a system under any other law of this state.
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(2) The assets of a system may be invested, reinvested, held in nominee form, and man-
aged by an investment fiduciary subject to the terms, conditions, and limitations provided in
this act. An investment fiduciary of a defined contribution plan may arrange for 1 or more
investment options to be directed by the participants of the defined contribution plan. The
limitations on the percentage of total assets for investments provided in this act do not apply
to a defined contribution plan in which a participant directs the investment of the assets in
his or her individual account, and that participant is not considered an investment fiduciary
under this act.

(3) An investment fiduciary shall discharge his or her duties solely in the interest of the
participants and the beneficiaries, and shall do all of the following:

(a) Act with the same care, skill, prudence, and diligence under the circumstances then
prevailing that a prudent person acting in a similar capacity and familiar with those matters
would use in the conduct of a similar enterprise with similar aims.

(b) Act with due regard for the management, reputation, and stability of the issuer and
the character of the particular investments being considered.

(c) Make investments for the exclusive purposes of providing benefits to participants
and participants’ beneficiaries, and of defraying reasonable expenses of investing the assets
of the system.

(d) Give appropriate consideration to those facts and circumstances that the investment
fiduciary knows or should know are relevant to the particular investment or investment
course of action involved, including the role the investment or investment course of action
plays in that portion of the system’s investments for which the investment fiduciary has
responsibility; and act accordingly. For purposes of this subsection, “appropriate consider-
ation” includes, but is not limited to, a determination by the investment fiduciary that a
particular investment or investment course of action is reasonably designed, as part of the
investments of the system, to further the purposes of the system, taking into consideration
the risk of loss and the opportunity for gain or other return associated with the investment
or investment course of action; and consideration of the following factors as they relate to
the investment or investment course of action:

(7) The diversification of the investments of the system.

(77) The liquidity and current return of the investments of the system relative to the
anticipated cash flow requirements of the system.

(777) The projected return of the investments of the system relative to the funding objec-
tives of the system.

(e) Give appropriate consideration to investments that would enhance the general wel-
fare of this state and its citizens if those investments offer the safety and rate of return
comparable to other investments permitted under this act and available to the investment
fiduciary at the time the investment decision is made.

(f) Prepare and maintain written objectives, policies, and strategies with clearly defined
accountability and responsibility for implementing and executing the system’s investments.

(g) Monitor the investment of the system’s assets with regard to the limitations on those
investments pursuant to this act. Upon discovery that an investment causes the system to
exceed a limitation prescribed in this act, the investment fiduciary shall reallocate assets
in a prudent manner in order to comply with the prescribed limitation.

(4) An investment fiduciary who is an investment fiduciary of any of the following shall
comply with the divestment from terror act, 2008 PA 234, MCL 129.291 to 129.301, in mak-
ing investments under this act:

(a) The Tier 1 retirement plan available under the state employees’ retirement act, 1943
PA 240, MCL 38.1 to 38.69.
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(b) The Tier 1 retirement plan available under the judges retirement act of 1992, 1992
PA 234, MCL 38.2101 to 38.2670.

(c) The state police retirement system created under the state police retirement act of
1986, 1986 PA 182, MCL 38.1601 to 38.1648.

(d) The public school employees retirement system created under the public school em-
ployees retirement act of 1979, 1980 PA 300, MCL 38.1301 to 38.1408.

(5) An investment fiduciary may use a portion of the income of the system to defray the
costs of investing, managing, and protecting the assets of the system; may retain invest-
ment and all other services necessary for the conduct of the affairs of the system; and may
pay reasonable compensation for those services. Subject to an annual appropriation by the
legislature, a deduction from the income of a state administered system resulting from the
payment of those costs shall be made.

(6) The system shall be a separate and distinct trust fund and the assets of the system
shall be for the exclusive benefit of the participants and their beneficiaries and of defraying
reasonable expenses of investing the assets of the system. With respect to a system, an
investment fiduciary shall not cause the system to engage in a transaction if he or she knows
or should know that the transaction is any of the following, either directly or indirectly:

(a) A sale or exchange or a leasing of any property from the system to a party in inter-
est for less than the fair market value, or from a party in interest to the system for more
than the fair market value.

(b) A lending of money or other extension of credit from the system to a party in interest
without the receipt of adequate security and a reasonable rate of interest, or from a party in
interest to the system with the provision of excessive security or at an unreasonably high
rate of interest.

(c) A transfer to, or use by or for the benefit of, the political subdivision sponsoring the
system of any assets of the system for less than adequate consideration.

(d) The furnishing of goods, services, or facilities from the system to a party in interest
for less than adequate consideration, or from a party in interest to the system for more
than adequate consideration.

(7) With respect to a system subject to this act, an investment fiduciary shall not do
any of the following:

(a) Deal with the assets of the system in his or her own interest or for his or her own
account.

(b) In his or her individual or any other capacity act in any transaction involving the
system on behalf of a party whose interests are adverse to the interests of the system or
the interest of its participants or participants’ beneficiaries.

(c) Receive any consideration for his or her own personal account from any party deal-
ing with the system in connection with a transaction involving the assets of the system.

(8) This section does not prohibit an investment fiduciary from doing any of the follow-
ing:

(a) Receiving any benefit to which he or she may be entitled as a participant or partic-
ipant’s beneficiary of the system.

(b) Receiving any reimbursement of expenses properly and actually incurred in the per-
formance of his or her duties for the system.

(c) Serving as an investment fiduciary in addition to being an officer, employee, agent,
or other representative of the political subdivision sponsoring the system.
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(d) Receiving agreed upon compensation for services from the system.

(9) Except for an employee of a system, this state, or the political subdivision sponsoring
a system, when acting in the capacity as an investment fiduciary, an investment fiduciary
who is qualified under section 12¢(1)(b) shall meet 1 of the following requirements:

(a) Be a registered investment adviser under either the investment advisers act of 1940,
15 USC 80b-1 to 80b-21, or the uniform securities act, 1964 PA 265, MCL 451.501 to 451.818.

(b) Be a bank as defined under the investment advisers act of 1940, 15 USC 80b-1 to
80b-21.

(¢) Be an insurance company qualified under section 16(3).

(10) An investment fiduciary shall not invest in a debt instrument issued by a foreign
country that has been identified by the United States state department as engaging in or
sponsoring terrorism.

(11) A system shall annually publish and make available to the plan participants and
beneficiaries a list of all expenses paid by soft dollars.

38.1139 Investment in real estate investment trust or real or personal
property.
Sec. 19. (1) An investment fiduciary may invest up to 5% of a system’s assets in publicly
or privately issued real estate investment trusts or in real or personal property otherwise
qualified pursuant to section 15, 16, or 20c.

(2) In addition to investments authorized under subsection (1), an investment fiduciary
of a system having assets of more than $100,000,000.00 may do any of the following:

(a) Invest in, buy, sell, hold, improve, lease, or acquire by foreclosure or an agreement in
lieu of foreclosure, real or personal property or an interest in real or personal property.

(b) Develop, maintain, operate, or lease the real or personal property referred to in sub-
division (a).

(¢) Form or invest in 1 or more limited partnerships, corporations, limited liability compa-
nies, trusts, or other organizational entities for which liability of an investor cannot exceed
the amount of the investment under the laws of the United States or of any state, district,
or territory of the United States or foreign country. The limited partnership, corporation,
limited liability company, trust, or other organizational entity may invest in, buy, sell, hold,
develop, improve, lease, or operate real or personal property, or originate a mortgage or
invest in an annuity separate account that invests in real or personal property to hold title
to, improve, lease, manage, develop, maintain, or operate real or personal property whether
currently held or acquired after the effective date of the amendatory act that added this
subdivision. An entity formed under this subdivision has the right to exercise all powers
granted to the entity by the laws of the jurisdiction of formation, including, but not limited
to, the power to borrow money in order to provide additional capital to benefit and increase
the overall return on the investment held by the entity.

(d) Invest in investments otherwise qualified pursuant to subsection (1).

(3) Except as otherwise provided in this section, the aggregate investments made under
subsection (2) shall not exceed 5% of the assets of the system. The purchase price of an
investment made under this section shall not exceed the appraised value of the real or per-
sonal property.

(4) If the investment fiduciary of a system is the state treasurer, investments described
in subsection (1) or (2) may exceed 5% of the assets of the system.

(5) An investment qualified under this section in which the underlying asset is an inter-
est in real or personal property constitutes an investment under this section for the purpose
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of meeting the asset limitations contained in this act. This subsection applies even though
the investment may be qualified elsewhere in this act. Notwithstanding this subsection,
an investment fiduciary may designate a real estate investment trust which satisfies the
requirements of section 14(2) as an investment qualified under this section or as an invest-
ment in stock under section 14.

38.1139a State treasurer as investment fiduciary; investments in pri-
vate equity; limitation.
Sec. 19a. If the investment fiduciary is the state treasurer, investments in private equity
shall not be more than 30% of the total assets.

38.1140d Investments not qualified under act.

Sec. 20d. (1) Aninvestment fiduciary of a system having assets of less than $250,000,000.00
may invest not more than 5% of the system’s assets in investments not otherwise qualified
under this act, except as qualified in section 19a, whether the investments are similar or
dissimilar to those specified in this act.

(2) An investment fiduciary of a system having assets of $250,000,000.00 or more may
invest not more than 10% of the system’s assets in investments described in subsection (1).

(3) An investment fiduciary of a system having assets of $1,000,000,000.00 or more may
invest not more than 15% of the system’s assets in investments described in subsection (1).

(4) An investment fiduciary of a system who is the state treasurer may invest not more
than 20% of the system’s assets in investments described in subsection (1).

(5) If an investment described in subsection (1) is subsequently determined to be permit-
ted under another section of this act, then the investment shall no longer be included under
this section.

(6) This section shall not be used to exceed a percentage of total assets limitation for an
investment provided in any other section of this act.

This act is ordered to take immediate effect.
Approved January 5, 2009.
Filed with Secretary of State January 6, 2009.

[No. 426]
(SB 362)

AN ACT to amend 1994 PA 451, entitled “An act to protect the environment and natural
resources of the state; to codify, revise, consolidate, and classify laws relating to the environ-
ment and natural resources of the state; to regulate the discharge of certain substances into
the environment; to regulate the use of certain lands, waters, and other natural resources
of the state; to prescribe the powers and duties of certain state and local agencies and
officials; to provide for certain charges, fees, assessments, and donations; to provide certain
appropriations; to prescribe penalties and provide remedies; and to repeal acts and parts of
acts,” by amending section 3902 (MCL 324.3902).
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The People of the State of Michigan enact:

324.3902 Phosphorus content.
Sec. 3902. A person shall not sell, offer for sale, or distribute for sale or use in this state
any of the following:

(a) Subject to subdivision (b), a cleaning agent that contains phosphorus in any form in
excess of 8.7% by weight expressed as elemental phosphorus.

(b) A cleaning agent that is intended for use in household clothes washing machines and
that contains phosphorus in any form in excess of 0.5% by weight expressed as elemental
phosphorus.

Conditional effective date.
Enacting section 1. This amendatory act does not take effect unless Senate Bill No. 152
of the 94th Legislature is enacte